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John Henry Wigmore 


By Avsert Kocourex’ 


RESIDENT LOWELL of Harvard, 
at his installation in 1908, in pre- 
senting the subject of this sketch for 
the doctor’s degree in law, as ‘author 
) of a monumental treatise on the law of 
evidence, a jurist in a day when lawyers 
)) are many and jurists are rare,’’ touched 
upon a thought of more than ordinary 
importance. We all understand that a 
: lawyer is one learned in the application 
» of the law, —that he has to do with legal 
dogma and its traditional interpreta- 
tion; but what then is a jurist? Pre- 
) vailing newspaper usage, by the same 
) process of overstatement which adds 
» color to otherwise dull events, has made 
>) the office of the judge synonymous with 
» the learning of the jurist. This euphe- 
© mistic corruption has not, however, been 
) assimilated by our spoken language, and 
» for the ordinary man the term jurist 
stands isolated and unused. 

The reason for this is not far to seek, 
and it has a characteristic relation to 

1Albert Kocourek was born in 1875 at Louisville, 
Ky. He specialized in philosophy and meta- 
physics at Lake Forest University, and graduated 
in the Law Department of the University of 
Michigan. He is lecturer on Analytical Juris- 
prudence in Northwestern University; lecturer 
on the History of Legal Institutions in The John 
Marshall Law School, at Chicago; a member of 
the International Association of Philosophy of 


Law and Economics (Berlin); and a practitioner 
at the Chicago bar. 


our system of law. Without pausing to 
enter into an historical statement of 
origins, we may roughly distinguish 
the jurist as one who is Jearned in the 
form of the law or the history of legal 
institutions. Thus, Austin was a jur- 
ist, while Blackstone was a _ lawyer, 
unless his knowledge of the civil law 
brought him within the circle of jurists 
according to Continental usage. Austin 
understood and treated, in his remark- 
able book, the abstract nature of law and 
its various organic parts; while Black- 
stone gave an institutional account of 
English laws. Again, Maine was a 
jurist, while Maitland was essentially a 
legal historian, although a very eminent 
one. Maine treated legal institutions 
from an absiract and _ philosophical 
foundation; while Maitland principally 
confined his efforts to concrete instances 
of a local legal development. It is not 
contended, of course, that the lines can 
be sharply drawn: but that is a matter 
of little importance, since the Anglo- 
American system has produced so few 
names entitled to be classed among the 
jurists, that little if any confusion can 
result. 

Dr. Wigmore is at once a lawyer and 
a jurist. But beyond this he is one of 
the most striking and remarkable of 
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living men. In the same line of creative 
effort, a comparable genius is found in 
Josef Kohler, Professor of Law at the 
University of Berlin. Both men are 
encyclopedias of strange learning; both 
possess unusual and unexpected lin- 
guistic and artistic accomplishments; 
and both are great dynamic forces in 
the development of law in their respec- 
tive countries. In dealing with per- 
sonalities of this kind who tower over 
the ordinary standards of capacity and 
accomplishment, it is difficult to find 
an avenue that will lead to any internal 
meaning. Such men are felt rather 
than understood. 

Objective particulars are in them- 
selves sterile, but yet the conventional 
approach may be useful. 

Briefly, then, Mr. Wigmore was born 
in 1863 at San Francisco. Both his 
academic and his legal training were 
had at Harvard. He was at the Boston 
bar for two years after leaving the uni- 
versity. Later he became Professor of 
Anglo-American Law at Fukuzawa Uni- 
versity at Tokyo, and still later a 
member of the bar in Illinois. Among 
his labors in Japan, aside from his pro- 
fessorial duties, was a treatise on Jap- 
anese land tenures, and a revision of 
the Civil Code under authority of the 
Japanese government. For more than 
ten years last past, he has been Dean 
of Northwestern University School of 
Law. His great philosophical master- 
piece on Evidence appeared in 1904-5, 
and is, of course, well known to the 
entire legal profession. 

So much and more may be found in 
any Who's Who, but dates, names, and 
places tell nothing of the man. It is 
possible to set down similar arid facts 
concerning his extensive professional 
and executive labors, his valuable con- 
tributions to law reviews, his researches 
into legal history, his multiplied other 


activities, and yet we should entirely 
miss the distinguishing factors of this 
uncommon personality. But why un- 
common, and why a personality? 

A man who can read in a half-dozen 
Continental languages on some obscurity 
in medieval legal history until the 7 
clock calls him to a directors’ meeting 
of the Legal Aid Society; who can write 
a fugue and then pass to a lecture on 
Torts; who can preside over a faculty 
meeting and then bury himself in the 
Leges Barbarorum; who can plan a 7 
budget and then find satisfaction in the © 
Laocoon; who can smooth over a diffi- 
culty for a Freshman, and then at once 
become absorbed in the Seleucide; | 
who can exhaust a proposition of current 
law while receiving a dozen callers; who 
can investigate an Etruscan antiquity 
after analyzing the Workmen's Com- 
pensation Act;— we say that a man 
who does these unusual things by way of 
daily routine is an uncommon person. 
Of course this is only a characterization, | 
but it is typical of the diversified © 
activity and learning of the man. 

Here is a man who has mastered a 
surprising bulk of the arts, sciences, 
histories and philosophies, and seems 
not ever to have forgotten anything. 
What exaggeration of physiological 
function will account for such abnor- © 
mal capacity? By what superior en- | 
dowment of mind has be been able to | 
make his own so great a field of knowl- § 
edge? We are driven either to the notion 
of the Superman, or the assumption that 
he has been able to live a mortal life 
without taking time either for sleep or 
food. Equally remarkable is the fact 
that Mr. Wigmore, while never living 
through a moment that can be called 
idle, never appears to be busy. His 
mental organization is not the small, 
noisy kind. It is an immense dynamo 
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which, while generating enormous power, 
appears to be at rest. 

But now, why a personality? So 
much in justice can be said on this 
point that brevity must and will amply 
sufice. Mr. Wigmore with the histo- 
rian’s vision of the mutability of legal 
institutions, and of the persistence of 
well-defined cycles of development in 
social affairs, has recognized that our 
legal system is in a transitional stage of 
evolution, the embryotic course of which 
is mirrored in the legal history of Rome, 
and in other legal systems. He has 
sought to make provision for the 
problems now before us and still to be 
encountered by placing before the 
profession the necessary instruments of 
learning to probe out the difficulties. 

Mr. Wigmore was chairman of the 
learned committee which produced that 
valuable contribution to historico-legal 
knowledge, the Select Essays in Anglo- 
American Legal History. He is chair- 
man of the Continental Legal History 
series. He was chairman of the Criminal 
Law series. He is chairman of the 
Modern Philosophy of Law series. These 
staggering undertakings (which were 
authorized by, and are under the patron- 
age of The Association of American Law 
Schools) have only to be casually exam- 
ined to produce the belief that the 
impulse behind these monuments of 
distinguished scholarship is no ordinary 
force. It may be said without dis- 
paragement to the able men associated 
with Mr. Wigmore in these various 
matters, that the bulk of the labor of 
the committees was his, as was also the 
moving idea. Mr. Wigmore has done 
other things involving extraordinary 
effort and capacity — he is doing some- 
thing of the kind always — but his initia- 
tive in making accessible to the American 
legal profession the great masterpieces 
of Continental legal science, history, and 


philosophy, may be set down, perhaps, 
as his greatest achievement, the im- 
portance of which will be better recog- 
nized a century hence than now. 

The unsatisfactory and wholly un- 
scientific conditions surrounding our 
treatment of criminals have long been 
deprecated, but it remained for Mr. 
Wigmore to attack the disease at its 
root. He was the founder and first 
president of the American Institute of 
Criminal Law and Criminology which 
is bringing to bear enlightened, that is 
to say, scientific methods in the admin- 
istration of criminal law. This organi- 
zation now meets with the American 
Bar Association and publishes a journal 
which compares very favorably with 
anything on the European continent in 
the same field. 

Passing by Mr. Wigmore’s important 
activities in the various bar associations 
and in other organizations, Jet us speak 
a word of something less known — the 
Gary Library. The stamp of Mr. Wig- 
more’s ripe scholarship is visible in this 
great mass of legal materials. There 
are legal libraries with more books, and 
excelling, perhaps, in this or that field, 
but on the scientific side of the law this 
is the most valuable collection in this 
country. The judgment, learning, and 
effort evident in this undertaking of 
making a great library eloquently pro- 
claim capacities and abilities of the most 
enlarged type. 

Measured by what he has accom- 
plished, by his influence on the form and 
substance of the law, and by what may 
be reasonably expected of his efforts, 
Wigmore is more than a personality, — 
he is an institution. That in a vague 
way this is widely appreciated in the 
hurry and combat of our social life, that 
in the same indistinct fashion Mr. Wig- 
more is regarded as a man of extraor- 
dinary learning and a master in several 











6 The Green Bag 


departments of the law, is all well 
enough; but it is our reproach that so 
great a personality, a man so im- 
measurably valuable, should, perhaps, 
be better understood and better appre- 
ciated in the academic cloisters of Ger- 
many, France, and Italy, than in our 
own country. 

He has labored constantly and consist- 
ently for a jurisprudence of results. He 
has battled against form for its own 
sake. He is a Sabinian rather than a 
Proculian, but a Sabinian with sociologi- 
cal rather than verbal allowances. He 
is giving a much-needed impulse to 
juristic analysis as the necessary founda- 
tion for needed reforms in restating our 
burdensome corpus juris. He is in the 
foreground fighting for enlightened 
methods in the law of crimes and the 
punishment of criminals. He has used 
his influence, and successfully, too, 
against the perpetual programs for 
short-cuts in the law that lead away 
from legal advancement while seeking 
the straight line that exists nowhere 
out of mathematics. His deep knowl- 
edge of legal institutions has not turned 
him away from the paths of a sound 
legal progression. But he is not a 
juridical revolutionist. He holds neither 
to the moral immobility of society of a 
Buckle nor to the social plasticity of a 
Montesquieu. He recognizes, as only 
the historian can, that society may not 
detach itself from the past. For him 
life is a stream, and the present is not 
an isolated point in time. He is insist- 
ent that we shall know as much as we 
can about it before we begin to build 
dams and locks. 

If ever we are to have an epoch of 
scientific jurisprudence in this country, 
Mr. Wigmore will be regarded by the 
writer of its history as one of its 
founders. This much can be predicted 
with confidence, even though this full 


life should now be cut off; but Mr.” 


Wigmore is still a young man in years, 


in heart and mind, and from one who) 


has always scattered with an open hand 
his wealth of intellect for the benefit of 


others, much may be expected. Like! 


Kohler, Wigmore is not only a giant of 
activity, but he is a producer of great 
activity. He has a faculty of originat- 
ing valuable ideas and creating the 
conditions to bring them to a full 
realization. He will be regarded as 


the father of our scientific jurisprudence § 


not by the measure of lineal feet of his 
literary production, but rather by the 
powerful influence which he is exerting 
for scientific methods in the adminis. 
tration of justice, in ways less known 
to the general public, but more effective 
than the mere written word. 

Coming now to consider this rare 
character in the purely personal aspect, 
that is to say, stripped of his universal 
learning and his unusual achievement, 
we again encounter the difficulty of 
approach. We may begin by quoting 
from a memorial to President Taft in 
which Mr. Wigmore was proposed as 
successor to the late Mr. Chief-Justice 
Fuller: “To know John H. Wigmore 
is to become a Wigmore enthusiast.” 
He reminds one in many ways of Rudolf 
Stammler, who at the age of twenty-six 
became Dean of the Juridical Faculty of 
the Halle-Wittenberg University. It 
was said of Stammler, and the same 
exactly applies to Wigmore: “There are 
plenty of people who take life so very 
earnestly. But they often extend their 
earnestness to every department of life. 
Not so Stammler; he is one of the 
sunniest natures imaginable, full of 
delightful humor, a child among chil- 
dren, and with a remarkable talent for 
friendship and good-fellowship.” 

In truth, Mr. Wigmore in person 
might be mistaken for a modern cul- 
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tured German of the university type 
without the usual ponderosity of the 
German, but rather with the charm of 
manner of the French. His mind, 
however, is that of the classic Greek. 
His physical presence gives the im- 
pression of a frail body and a spiritual 
mind, but yet he is a reservoir of ner- 
yous energy. If he is an intellectual 
idealist, he is also an intense realist in 
action. It would naturally be thought 
that one who lives on Parnassus could 
never breathe the air of the valley, but 
Mr. Wigmore can and does descend. He 
would instantly attract attention even 
if it could be forgotten that he is one 
of our greatest legal scholars. He has 
the simplicity of a child and a manner 
wholly unassuming. A stranger would 
be quickly struck by his gracious bear- 
ing and his magnetic personality but 
would never suspect anything beyond 
an elegant and perhaps well-informed 
gentleman. Mr. Wigmore does not talk 
of what he has done. If his natural 
modesty did not prevent, he is too busy 
doing other things. He would be the 
first to proclaim that he is a mere 
dilettante. When he has anything to 
say to a mixed audience he speaks not 
in the language of Greece or Rome, 
but in a strong, hammering English 
which leaves no doubt either as to what 
he said or meant to say. His style is 
somewhat different and more difficult 
when he enters the juridical arena. It 
has here the champagne quality, an un- 
translatable flavor, brilliance, charm, 
potency. His legal and his juristic 
writing remind one very strongly of 
that great scholar on the bench, Mr. 
Justice Holmes. (And, by the way, 
these two men have many things in 
common aside from literary style.) Mr. 
Wigmore carries into the classroom 
that same simplicity, directness, pre- 
cision, and mental form which are dis- 


tinctive of him. He is not, of course, 
nor can he be intimately understood by 
the undergraduate, but he is idolized. 
His classes carry out with them into the 
world the impression of having realized 
a great privilege of association with a 
profound thinker and a distinguished 
man. They are of the army of Wigmore 
enthusiasts. 

To say of Mr. Wigmore that he is 
unaffected, generous, noble, an untiring 
worker, a stanch friend, a valuable 
citizen, a great lawyer, an accomplished 
jurist, a cultured gentleman, is to em- 
ploy the stock nouns and adjectives of 
obituary literature. Such language has 
the singular quality of missing the 
point of characterization. Indeed, any 
lawyer whose name is known beyond his 
state lines must be most of these things. 
It should also be remarked that a 
gracious manner, a sympathetic heart, 
and a noble mind, do not in Mr. Wig- 
more tend to destroy his efficiency as 
the chief executive of a law school, as 
the directing spirit of the learned enter- 
prises in which he is engaged, or in the 
production of results in his numerous 
other legal, juristic, public, charitable 
and social activities. He can act as 
well as think. His sympathies for man- 
kind do not have the amorphous 
structure of gelatine nor are they 
bottled in water. The softer side of 
his nature is governed by an ideal 
motive. He acts on a consistent and 
organic principle and is not swayed by 
adventitious sentiment. He insists on 
progress, and progress means for him 
understanding and power. Anything 
which opposes this progress is cast 
aside. Individuals here mean nothing, 
and the idea is everything. It is easy 
to be virtuous. All that one has to do 
is to do nothing, but nobility and great 
activity are very rarely found together. 
The humanitarian element in Wigmore 
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is not primarily the expression of in- 
born feeling; it arises by logical neces- 
sity; and it is an indispensable factor 
in his conception of life. If the occasion 
requires (and at such times he is both 
intellectually and morally fearless), the 
milk of human sympathy can turn into 
burning acid. He is a dangerous adver- 
sary, but he does not contend with 
individuals; rather he contends for 
principles. Progress walks on the heads 
of individuals. The individual dies; 
the idea lives. 

Wigmore lives in two worlds and obeys 
the laws and conventions of each in its 


turn. He functions on a higher plan | 
than the average of humanity, and} 
exemplifies the truth of the proposition” 
that such personalities may be chose ’ 
instruments of a world-process and still ” 
remain human beings. The progress of/ 
the world is made by such entities” 
They are the forces which impel the! 
mass and drive humanity on to its des# 
tiny. Wigmore, therefore, is not to! 
be understood alone in relation to his 
works. He is the embodiment of Idea! 
He is a force; and it may be repeated! 
(since this is the leading motive of this 
sketch), he is an institution. 





Taxation of “Guaranteed” Stock in Massachusetts 


By Sypney R. WRIGHTINGTON, OF THE Boston Bar 


HE term guaranteed stock is not 

new. In the early days of cor- 
porations it was frequently used to desig- 
nate what we now call preferred stock, 
but as corporate forms became fixed 
the term was disused until recently it 
was revived to designate a curious kind 
of security, an illustration of which has 
been produced by the exigencies of 
public service financing in Massachu- 
setts. To understand the nature of 
this instrument a word of explanation 
will be helpful. 

In Massachusetts, as in many other 
states, the system of double taxation, 
which taxes stock and bonds, as well 
as the tangible property they represent, 
is still compulsory under an ancient 
judicial interpretation of the state con- 
stitution, which forbids the classifica- 
tion of property for purposes of taxation, 
and other decisions that hold that stock 
and bonds are property, and must there- 
fore be taxed like all other property. 


By a curious exception to this rule ol 
interpretation, the stock of domestic 
corporations may be constitutionally ex- 
empt from taxation to avoid double 
taxation, since the corporation pays a 
franchise tax.!_ This exemption has been 
granted by the Legislature? Bonds of 
domestic corporations, however, are not 
exempt (except so far as they represent 
mortgages of Massachusetts real estate). 
The demands of state and municipal 
revenue have compelled more and more 
rigid enforcement of the general law 
taxing intangible personal property, and 
the burden of this has fallen most heavily 
on those who have difficulty in conceal- 
ing their holdings, namely, the trustees. 
Although held to the strictest accounta- 
bility as to the character of their invest- 
ments, they are being driven from the 
purchase of bonds to non-taxable stock 
of Massachusetts corporations, which in 


'Opinion of the Justices, 195 Mass. 607, 611. 
2Acts of 1909, Chap. 490, Part III, Sec. 64. 
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most cases means the stock of a few 
public service companies. This artifi- 
cial demand has inflated prices of such 
stocks to an artificial level and trustees 
are obliged to run the risk of an invest- 
ment which the courts may declare 
improper if they should shrink in value 
when tax reform enacts a fair tax on all 
intangibles. For the present, however, 
it is resulting in a profitable monopoly 
of trust investments by those who finance 
the great public service corporations, 
and who therefore exert a powerful 
influence in the councils of both political 
parties, which so far has been sufficient 
to prevent tax reform. The artificial 
price of non-taxable stocks results, how- 
ever, in an artificial local market, and 
it is becoming increasingly difficult to 
sell such stock outside Massachusetts. 
Further issues of the stock of such pub- 
lic service corporations, moreover, must 
be issued at prices fixed by state com- 
missions, which will be not far below the 
current market price, so that the Massa- 
chusetts market must finance future 
developments of transit facilities. Hence, 
when the new railroad monopoly needed 
money for big improvements on the 
Boston & Maine Railroad, which its 
sponsors had promised in order to secure 
legislative ratification of their purchase 
through the device of a holding company, 
the railroad was obliged to inform the 
public that to carry out these improve- 
ments the savings banks of Massachu- 
setts must furnish the money, and they 
therefore asked that bonds of the Bos- 
ton Railroad Holding Company should 
be made legal investments for savings 
banks in the expectation that the banks 
could then be made to invest in these 
new securities. The savings banks, how- 
ever, were reluctant to accept this privi- 
lege and opposed the legislation with 
such effect that the rai'road changed 
its plan, and determined to look to the 


trustees for funds by offering them a 
non-taxable security. It therefore asked 
legislation exempting from taxation 
bonds to be issued by the Holding 
Company, which bonds should be se- 
cured by the stock of the Boston & 
Maine Railroad Company which is 
owned by the Holding Company. Before 
this legislation was put through, how- 
ever, it was discovered that such an 
arbitrary exemption would be unconsti- 
tutional, and as a last resort the idea of 
issuing a bond was ostensibly aban- 
doned, and it was proposed that the 
Holding Company issue preferred stock 
which, as the Holding Company is a 
domestic corporation, it was assumed 
would be non-taxable. But since the 
preferred shares of an unincorporated 
public service holding company had 
been declared by the Supreme Judicial 
Court an improper investment for trus- 
tees,* the promoters of this scheme found 
it necessary to give to their wares added 
stability and security. This bit of his- 
tory explains the origin of the legai 
curiosity which was thereupon authorized 
and which has since been sold as a non- 
taxable trust investment. 

Chapter 639 of the Acts of 1910 pro- 
vides that the Boston Railroad Hold- 
ing Company may issue preferred stock, 
the holders of which shall be entitled on 
liquidation or on default in the payment 
of any stipulated dividend, in prefer- 
ence to ail other stock, to the payment 
of par and accrued dividends, and shail 
further be entitled to semi-annual cumu- 
lative dividends out of the net profits 
of the corporation not exceeding five 
per cent. This stock is without voting 
power, and subject only to the rights of 
creditors existing at the date it is author- 

*Smith v. Smith, reported only in Banker & 
Tradesman of June 27, 1908. It never appeared 
in the official reporter because the parties settled 


the case and consented that it be dismissed for 
want of jurisdiction. 
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ized, is a charge and lien upon and se- 
cured by all the stock of the Boston & 
Maine Railroad at any time held by the 
Boston Railroad Holding Company. 
There is a provision for retirement of the 
shares. The right to a judicial sale of 
the underlying stock of the Boston & 
Maine Railroad on default in the pay- 
ment of any dividend is given a majority 
of the holders of the stock. It is then 
provided that any railroad corporation 
owning any of the common stock of the 
Boston Railroad Holding Company may 
guarantee the payment of the stipulated 
dividends thereon and of the par value 
thereof in case of liquidation or distri- 
bution of said Boston Railroad Holding 
Company, and of any deficiency result- 
ing from a sale under the provisions of 
the preceding section of the act. 
Under the provisions of this statute, 
stock certificates of the Holding Com- 
pany bearing the guaranty of the New 
York, New Haven & Hartford Railroad 
Company, which owns the common 
stock in the Holding Company, have 
been issued in the following form: 


is the owner 
fully paid shares of the 
Preferred Capital Stock of the Boston Railroad 
Holding Company, transferable in person or by 
attorney upon surrender of this certificate. 
The Preferred Shares of Stock represented by 
this certificate are authorized to be issued by 
Chapter 639 of the Acts of Massachusetts of the 
year 1910. The stock represented by this 
certificate shall be entitled to the privileges and 
priorities provided for in said act, and shall be 
subject to the restrictions, qualifications, and 
limitations therein provided for, and shall be 
entitled to cumulative semi-annual dividends 
at the rate of four per centum (4%) per annum, 
and shall be subject to the further qualification 
that the company shall have the right at any 
time to retire and cancel the whole of such pre- 
ferred stock that may be outstanding upon pay- 
ment to the holders thereof of interest to date 
at the said rate of four per centum (4%) per 
annum and one hundred and ten dollars ($110) 
per share. 
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This certificate is not valid until counter. © 
signed by the Transfer Agent and the Registrar, © 
In Witness Whereof, Boston Railroad Hold. 
ing Company has caused its corporate seal to be © 
hereto affixed to this certificate to be signed by ~ 

its duly authorized officers this 
Treasurer. 


Guaranty. 


For Value Received, the New York, New | 
Haven & Hartford Railroad Company, a cor- 
poration established and acting under the laws 
respectively of Connecticut, Massachusetts, and 
Rhode Island, hereby guarantees the payment 
of cumulative dividends on the shares of stock 
represented by this certificate at the rate of 
four per centum (4%) per annum as stipulated 
in this certificate; and the payment of one hun- 
dred dollars ($100) upon each share of said stock | 
in case of liquidation or distribution of Boston 
Railroad Holding Company, and of any [de- 
ficiency resulting from a sale under the provisions 
of Section 4 of Chapter 639 of the Acts of Mas- 
sachusetts of the year 1910. 

The New York, New Haven & Hartford Rail- 


road Company 


Vice-President. 


This security of the Holding Company 
is evidently intended to imitate a bond 
as far as possible without losing the 
immunity from taxation afforded to 
stock. It will be observed that it is 
deprived of voting power, and is se- 
cured by a lien on the assets enforcible 
by judicial sale on any failure to pay 
the semi-annual dividend, which lien is 
subject only to claims of creditors exist- 
ing at the time of issue of the stock. 
The oniy attribute of this security, 
which resembles corporate stock, is its 
name. None of its terms would be 
improper in a bond. The only charac- 
teristic of the ordinary bond which it 
lacks is payment of the principal at a 
time certain. In fact, its provisions for 
payment are even more definite than 
those of the familiar income bonds, 
which it most nearly resembles. No one 
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would doubt that an income bond was 
taxable in Massachusetts. 

Courts have held such securities to 
be bonds.‘ A similar stock issued by 
special statute in Massachusetts in the 
early days of railroad financing, which 
differed only in the fact that the inter- 
est or dividends on it were payable 
absolutely regardless of profits, was said 
by our court to make its holders 
creditors, at least as to dividends.® 

That the court did not mean to say 
that they could be both creditors and 
stockholders by virtue of the same cer- 
tificates, is shown by the language of 
the same court in a later case. 


“To suppose such a relation (i.e., preferred 
stockholder’s) to be coupled with that of an 
ordinary contract to pay interest on a debt, 
and that the same contribution to capital con- 
stitutes at once a member and a creditor of the 
company, would destroy all distinction between 
capital stock and corporate indebtedness.’’® 

“The question in all cases is, are the parties 
actually stockholders or are they creditors? .. . 
They cannot occupy both positions of stock- 
holders and creditors,” said a New Jersey judge.? 


It is, of course, possible that a court 
in dealing with provisions in a stock 
certificate inconsistent with its nature as 
stock might prefer to declare these pro- 
visions void instead of declaring the 


‘Burt v. Rait'e, 31 Ohio St. 116, 127; Savannah 
Company v. Silverberg, 108 Ga. 281, 286; Storrow v. 
Texas Assn., 87 Fed. 612, 616 (C. C. A. Tex. 1898). 
Merely calling a thing stock does not make it so, 
if it is really a loan. 

Kidd v. Puritania Co., 122 S. W. 784, 787, 789. 

The converse of this was recently decided in the 
Supreme Court of New Jersey as to “debenture 
certificates," designed to escape the franchise tax. 
Hillson Co. v. State Board of Assessors, 80 At. 929. 

‘Williams v. Parker, 136 Mass. 204, 207. 

See also American Tube Works v. Boston Com- 
pany, 139 Mass. 5, 9. 

‘Williston v. Michigan Co., 13 Al. 400, 404. 

See also Barrett v. King, 181 Mass. 476, 479. 

"Holding that a mortgage securing so-called pre- 
ferred stock did not have priority over subsequent 
debts (but partly on the ground of lack of statu- 
tory authority). 

Black v. Hobart Trust Company, 64 N. J. Eq. 415, 


Acc. Chaffee v. Railroad Co., 55 Vt. 110, 129. 


entire security a bond. There is a 
dictum of Judge Lurton that a similar 
clause postponing subsequent creditors 
would be void.* But since the priority 
given owners of preferred stock in the 
Holding Company is conferred by speciai 
act of the Legislature, which doubtless 
had power to authorize the Holding 
Company to issue mortgage bonds, it 
would seem more likely that the courts 
would interpret the security as a con- 
tractual obligation, or, in other words, 
a bond. This was the result in an im- 
portant Maryland case. 

A Maryland statute authorized cor- 
porations to issue bonds secured by 
mortgage, or instead of raising money 
that way to issue preferred stock to the 
amount for which it could issue bonds, 
and execute an agreement under seal 
guaranteeing to the purchasers of. the 
preferred stock a perpetual six per cent 
dividend out of the profits of the cor- 
poration before any dividend was dis- 
tributed to any other stockholders. 
Later an amendment provided that this 
agreement, under seal, might be re- 
corded, and that the said preferred 
stock should be a lien on the franchises 
and property of the corporation and 
have priority over any subsequently 
created mortgage, or any encumbrance. 
A corporation issued preferred stock in 
accordance with the amended statute. 
Then debts were contracted. The prop- 
erty was burned and the question related 
to the distribution of the insurance fund 


*“Tf the purpose in providing for these peculiar 
shares was to arrange matters so that under any 
circumstances a part of the principal of the capital 
stock might be withdrawn before the full discharge 
of all corporate debts, the device would be contrary 
to public policy, and void as to creditors affected 
thereby.” (Preferred stock bearing interest and 
with lien.) 

Hamlin v. Toledo Company, 78 Fed. 664, 671. 

Acc. Ellsworth v. Lyons, 181 Fed. 55, 60 (C. C. A. 
Mich. 1910). 

See Warren v. King, 108 U. S. 389, 399. 

National Salt Company v. Ingraham, 122 Fed. 40, 
44 (C.C. A. N. Y., 1903.) 
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by the receiver. The preferred stock- 
holders claimed priority. The court said: 


If this stock is preferred stock, pure and 
simple, the contention of the creditors is right. 
The law is perfectly well settled that as between 
creditors and ordinary preferred stockholders, 
the latter, as owners of the property of an insol- 
vent corporation, are, upon a distribution its 
assets, entitled to nothing until its creditors are 
first fully paid. There is a palpable difference 
between the relation of a stockholder and a 
creditor to the corporate property. Stock, 
whether preferred or common, is capital; and 
generally speaking, a certificate of stock merely 
evidences the amount which the holder has 
contributed to or ventured in the enterprise. 
Such a certificate, representing nothing more 
than the extent of his ownership in the capital, 
cannot well be treated as indicating that he is, 
by virtue of it alone, also to the same extent a 
creditor who may compete with other creditors 
in the distribution of the fund arising from a 
conversion of the corporation’s assets into 
money. He cannot, if he is simply an ordinary 
preferred stockholder, in the nature of things, 
so far as third persons are concerned, be at one 
and the same time and by force of the same 
certificate, both part owner of the property and 
creditor of the company for that portion of its 
capital which stands in his name. His certifi- 
cate, therefore, in such circumstances, merely 
measures the quantum of his ownership. As this 
chance of gain throws on the stockholder, as 
respects creditors, the entire risk of the loss of 
his contribution to the capital, it is a fixed char- 
acteristic of capital stock that no part of it can 
be withdrawn for the purpose of repaying the 
principal of the capital until the debts of the 
corporation are satisfied. Whether this char- 
acteristic may be modified by statute will be 
considered later on. To be strictly accurate, 
we ought to say there is a sense in which a 
shareholder is a creditor. In that sense every 
corporation includes its capital stock amongst 
its liabilities, but it is a liability which is post- 
poned to every other liability. And as to the 
matured and unpaid dividends due on preferred 
stock, the relation of creditor undoubtedly 
exists. 

But, after all, is this particular stock, techni- 
cally speaking, ordinary preferred stock, and 
subject, consequently, to the legal incidents and 
characteristics of that species of property? 

If you call it preferred stock, and it is what 
you call it, then the law is perfectly clear that 
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it has no priority over the contesting crediton ~ 
If you call it preferred stock, and it is not pm ~ 
ferred stock, then, obviously, it is not governe” 
by the principles applicable to preferred stock | 
but by those relating to the thing that it reall 
is. The mere naming of it does not make it tha’ 
which it is named, if, in fact, it is something els” 
Its properties and qualities determine what it i’ 
If the statute calls it what its properties an( 
qualities show that it is not, surely it does ng 
thereby become that which it is misnamed, and 
cease to be what it essentially is. Calling stock 
preferred stock does not per se define the rights 
in such stock, but these depend on the statute 
or contract under which it was issued. Elkins y,” 
Cam. & A. R.Co., 36 N. J. Eq.233. As said by th? 
Supreme Court of Ohio: To call a thing a wroy 
name does not change its nature. A mortgage 
creditor, although denominated a preferred stock. 
holder, is a mortgage creditor nevertheless; and 
interest is not changed into a dividend by calling 
it a dividend. Nothing is more common in the 
construction of statutes and contracts than for 
the Court to correct such self-evident misnomen 
by supplying the proper words. To use the lan- 
guage of the Court in Corcoran v. Powers, 6 
Ohio St. 19. ‘The question in such cases is, not 
what did the parties call it, but what do the facts 
and circumstances require the Court to call it.” 
Burt v. Rattle, 31 Ohio St. 116. Courts are not 
influenced by mere names. They look beyond 
these and give to the subject dealt with the char. 
acter — the status — which its properties denote 
it possesses. The qualities and properties of a 
thing are its essentials — they define and mark 
what it is —the name is purely accidental — it 
is no part of the thing named. If, then, the 
thing which the statute contemplates possesses 
the characteristics and qualities of preferred 
stock — and possesses none other — it is preferred 
stock; but if, on the other jhand, it possesses 
characteristics and qualities that are entirely 
foreign to preferred stock as strictly defined, and 
that are descriptive of something else, then the 
thing is obviously either not ordinary preferred 
stock, or not preferred stock at all, even though 
it be called preferred stock, and have in addition 
to its own qualities some of the characteristics 
that do pertain to preferred stock. Precisely 
because preferred stock has no lien on the com- 
pany’s property and cannot be repaid in advance 
of general creditors, it is necessarily true that a 
security which is, by express and emphatic legis- 
lative enactment, entitled to just such a lien and 
just such priority, is mot preferred stock techni- 
cally speaking, though called by that name and 
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though having many features incident to pre- 
ferred stock. The whole ingenious and exceed- 
ingly able argument for the appellants proceeded 
upon the assumption that this is ordinary pre- 
ferred stock, because called preferred stock, and 
because it possesses the incidents of such stock 
(but it ignored the fact that it has a quality 
which preferred stock has not), and the conclu- 
sion thence deduced was, that being that kind 
of stock it has no preferential lien. Now, the 
converse is exactly true. If the statute plainly 
gives a lien and a preference, then the so-called 
preferred stock is not ordinary preferred stock at 
all, no matter what it is called and no matter 
what incidents it may have in common with pre- 
ferred stock, and therefore it has not that particu- 
lar characteristic which, if it were ordinary pre- 
ferred stock, would defer it to the claims of unse- 
cured creditors. Brushing aside the name, let 
us see what are the essential qualities of this 
statutory creation. 

The earlier statute created what is properly 
preferred stock, but the amendment giving the 
shareholder a lien altered the nature of the pre- 
ferred stock and made it something that it had 
not been under the earlier statute. Preferred 
stockholders may be given a lien, but in that 
case it cannot be distinguished from an income 
bond (citing cases). It is unnecessary to say that 
giving a lien was void because a lien was incon- 
sistent with the properties and qualities of stock. 
There is neither a physical nor legal impossibility 
in the way. The substance of the thing -was 
changed. The name was retained. None of the 
cases cited in opposition arose under statutes 
like this. 


The court, therefore, held that the 
provision for a lien was valid and the 
stock properly issued but, further held 
that the lien was not applicable to 
the insurance fund.’ 

If it were merely a question of nomen- 
clature the Massachusetts court might 
properly hesitate to criticize the de- 
scription of the Legislature, but there is 
involved a question of the constitutional 
right to exempt from taxation. The 
justification given by the Massachusetts 
court for the exemption from taxation 
of stock in domestic corporations is 
based on the conception that their right 
is proprietary and not an obligation. 

* Heller v. Marine Bonk, 89 Md. 602, 610, 611, 612. 


“If a reasonable excise tax is lawfully imposed 
upon a corporation, according to the amount of 
its property or business, it is in the power of the 
Legislature, for the purpose of avoiding double 
taxation, to exempt its property held and used 
in the business for which the excise tax is paid, 
and to exempt the stockholders or owners of 
the beneficial interest in this property from lia- 


bility to a property tax upon — 


As there is no express exemption from 
taxation in the charter of the Holding 
Company," its privilege depends on the 
general exemption of domestic stock 
referred to in the above quotation.” 
There is, therefore, much ground for 
contending that the Courts should de- 
clare this so-called stock a bond for the 
purposes of state taxation. 

But even if the principal security 
here is properly called “preferred stock,” 
what is the nature of the so-called guar- 
anty of the New Haven Railroad 
annexed to it? A guaranty is, so to 
speak, a triangular obligation. It is 
usually an obligation dependent upon 
and referring to another obligation, and 
identical in scope with it; that is, it is 
a conditional agreement to pay or per- 
form the obligation of another. Is the 
right of a preferred stockholder the 
result of a contractual obligation of the 
corporation and if so is it as extensive 
as the obligation of the so-called guar- 
anty in this case? The essential nature 
of stock in a corporation, as distin- 


Opinion of the Justices, 195 Mass. 607, 661. 

"Chap. 519 of Acts of 1909. 

424n amusing complication arises here. The 
exemption, as has been seen, is based on the fact 
that the corporation pays the state a franchise tax. 
The Boston Railroad Holding Company, not being 
a railroad company, is liable to a franchise tax as 
a ‘“‘domestic business corporation’”’ under Sec. 43 of 
Part III of Chapter 490 of the Acts of 1909 upon 
the value of its corporate franchise. This is ascer- 
tained under Section 41 by making certain deductions 
from the market value of the shares of domestic 
corporations. One of these deductions is the value 
of “securities which, if owned by a natural person 
resident in this commonwealth, would not be liable 
to taxation.”’ As all the assets of the Holding Com- 
pany consist of shares in the Boston & Maine Rail- 
road Company which are tax exempt, the Holding 
Company in fact pays no franchise tax whatever. 
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guished from its bonds, is that stock is 
not an obligation, but a proprietary 
interest in the assets of the company 
which issues it. ‘A share of stock rep- 
resents a fraction of all the rights and 
duties of the stockholders composing 
the corporation.’’"* A bond is an obliga- 
tion. 

The exact nature of preferred stock 
has not been carefully worked out 
by the courts. Indeed there is a sur- 
prising lack of clearness in the defini- 
tions of the nature of stock in general. 
When courts have considered the ques- 
tion, however, they seem to have agreed 
that ownership of stock is essentially a 
proprietary interest of some sort in the 
assets of the corporation, to which per- 
haps should be added, as a distinct 
characteristic, certain personal rights inci- 
dental to membership inan association.!* 

It is true, of course, that acontract 
may be implied from the acceptance by 
a grantee of a document of title contain- 
ing an express contract running from 
the grantee to grantor, as in the case 
of a mortgage. It is possible likewise 
to imply from the delivery and accept- 
ance of a stock certificate, containing 
limitations on or additions to the crdi- 
nary rights of a stockholder, a contrac- 
tual obligation embodying what might 
otherwise be regarded as a proprietary 
right incidental to the ownership of the 


8L_owell, Transfer of Stocks, Sec. 40. 


“The rights of the stockholder evidenced by the 
certificate are all comprised in two classes: First, 
the personal rights inherent in a stockholder as 
member of the corporation, being the right to 
attend meetings, vote, and the like, including all 
personal rights as member: and second the prop- 
erty rights which are the rights to share in the divi- 
dends of the corporation and in the distribution 
of its assets. These rights, with those conferred 
by law as incidental solely to their protection, 
comprise, I think, all the rights of the stockholder 
and the certificate of stock is as between the stock- 
holder and the company and all its other share- 
holders, the evidence of this membership and  ~ 
to share in the property and assets.’ 

Bijur v. Standard Co., 70 At. 934, 938, 939. 
(N. J., 1908.) See Kain v. Angle, 69 S.E. 355 (Va.). 


stock. Such doctrine, however, is” 
unnecessary, because the same result | 
can be reached by defining the stock. 7 
holder’s rights in terms of property, | 
Since, in any event, most of the stock. 
holder’s rights must be defined in terms © 
of property, it is simply confusing to | 
try to work out limitations on the | 
obligations of ownership by describing § 
them in terms of contract. Thus, while 7 
many courts have enforced the rights | 
of preferred stockholders on the theory | 
that they are founded in contract,") 
and other respectable judges even de- 
scribed the rights of all stockholders as | 
contractual,!” these all occurred in cases | 
where the same result would have been 
reached on the principle that the stock- 
holder’s rights are proprietary and inci- 
dent to ownership. In cases where it 
was important to decide whether a 
stockholder was ipso facto a creditor, 


Subscription for stock has been held to be an 
acceptance of an offer of the corporation, in its 
by-laws, to redeem the stock on demand. But 
Shaw, C.J., carefully explained that the contract 
“arose out of the defendant’s vote and the plaintiff's 
subscription. The certificate issued under the seal 
of the president and clerk was not the contract, but 
merely established or evidenced the relation of the 
plaintiff as a stockholder.” 

Davis v. Congregational Meeting House, 8 Met. 
321, 326. 

An obligation on the holder printed on his certifi- 
cate requiring his estate on his decease to sell his 
shares to the corporation at an appraisal, by reason 
of his acceptance of the certificate, implies a con- 
tract of the holder to do this. 

N. E. Trust Company v. Abbott, 162 Mass. 148, 
151. 

*®*An amendment to a charter reducing preferred 
dividend was said to impair the obligation of con- 
tract. The difficulties the court found in applying 
this theory, in the face of the express power of 
amendment reserved by general law, could have 
been avoided by treating the right to the dividend 
as a vested property right. 

Pronick v. Spirits Distributing Co., 58 N. J. Eq. 
97, 100. 

In another case the two theories were stated in 
the alternative. 

Roberts v. Roberts Wicks Co. 184 N. Y. 257, 264. 

17™T he relation of a stockholder to his corporation, 
to its officers and to his co-stockholders is one of 
contract and confidence.’’ Sanborn, J., in Jones v. 
Missouri Company, 144 Fed. 765, 770 (C. C. A. 
Mo., 1906.) 

See Clearwater v. Meredith, 1 Wall. 25, 45. 





Taxation of Guaranteed Stock 


courts have uniformly insisted that there 
is an essential distinction between pro- 
prietary duties and contractual obliga- 
tions, and that it is important to pre- 
serve this in defining the rights of stock- 
holders.” 

Preferred stock, it is submitted, con- 
fers upon the holder rights differing 
only in degree, but not in nature, from 
the rights conferred by ownership of 
common stock. These rights of the 
holder, though implying certain duties 
on the part of the corporation, should not 
properly be regarded as the comple- 
ment of an obligation of the corporation, 
in the sense of which that term is ordi- 
narily used, any more than the duties 
of a trustee toward his beneficiary 
should be described as contractual. The 
Massachusetts court has been more 
careful than those of most other states 
to preserve this essential distinction.” 

But, in any event, whether stock 
ownership involves a contractual obli- 
gation or not, it has never been con- 
tended that it does not involve a 
proprietary interest, and most of the 
rights of stockholders must be pro- 
prietary in nature. Any contractual obli- 
gation, therefore, is distinct from and 
additional to this proprietary right. And 
while, as has been previously shown, 
it is only the proprietary right which is 
exempt from taxation, the contractual 
obligation is the only one which can 
be guaranteed. Moreover, the guar- 


“Chaffee v. Railroad, 65 Vt. 110, 129. 

State v. Thompson, 16 S. C. 524, 528. 

Grover v. Cavanaugh, 40 Ind. App. 340, 346. 
Hamblack v. Clipper Co., 148 Ill. App. 618, 621. 


Williston v. Michigan Company, supra. 

“Stock in a corporation is not merely property. 
It also creates a personal relation analogous other- 
wise than technically to a partnership.... We 
perceive no difficulty in the case, except the some- 
what academic question whether the by-law accepted 
by Holmes when he accepted the certificate operates 
only by way of contract, and should be pledged as 
such, or whether it affects the character of the 
Property itself as we have suggested.” 

Barrett v. King, 181 Mass. 476, 479. 
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anty in this case is necessarily greater 
in scope than the stock obligation, and 
therefore is an independent obligation 
and not properly a guaranty, and there- 
fore is taxable.” The Holding Company 
is not bound to pay dividends in all 
events, but to pay them if earned. The 
holder of the certificate has no right to 
bring an action at law against the cor- 
poration for failure to pay dividends, 
even if he claims they were earned,” 
though injunctions have been issued to 
prevent the payment of dividends on 
common shares until accrued preferred 
dividends were paid. When earnings 
properly applicable to preferred divi- 
dends have been withheld, some Courts 
have granted relief on the theory of 
specific performance of an implied col- 
lateral agreement,” but generally the 
amount of working capital to be kept 
on hand is left to the discretion of the 
directors if they act in good faith toward 
the preferred shareholders.™ 

If the right of the preferred shareholder 
is a proprietary interest and not an 
obligation, or if his contract is not en- 
forcible,* or if the obligation of the 
so-called ‘“‘guarantor’”’ is greater in ex- 
tent than that of the Holding Company,” 
then the obligation of the New Haven 
Railroad is not properly a guaranty. 
In determining that a defendant’s agree- 
ment to indemnify one who had loaned 
money to his minor son was not a guar- 
anty within the statute of frauds, Shaw, 


®Thayer v. Wild, 107 Mass. 449, 452. 
Field v. Lamson & Goodnow Co., 162 Mass. 388, 
396. 


22Boardman v. Railroad, 84 N. Y. 157, 173. 


23 Hazelton v. R. R., 79 Me. 411, 416. 
And in one case an action at law was allowed. 
Bates v. Androscoggin Co., 49 Me. 491, 504. 


24Field v. Lamson & Goodnow Co., 162 Mass. 388 
396. 
N. Y., etc., R. R. v. Nickals, 119 U. S. 296, 304. 
Belfast Company v. Belfast, 77 Me. 445, 54. 
Chapin v. Latham, 20 Pick. 467, 471. 

See also Stratton v. Hill, 134 Mass. 27, 30. 
See Merritt v. Hass, 129 N. W. 379 (Minn.) 
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C. J., said, “The son of the defendant 
was a minor and not liable to any 
action by the plaintiff for the money 
paid on his account on a joint and 
several note signed by the plaintiff in 
pursuance of the defendant’s request. 
The undertaking and promise of the 
defendant, therefore, was not collateral 
to any promise of the son, but was 
separate, independent and original.’’* 

Similarly the so-called guaranty of 
the Railroad Company is an independent 
obligation which happens to be on the 
same paper on which the stock certifi- 
cate is printed, and incorporates by 
reference some of the terms of that 
certificate. In other words, it is a bond 
of the Railroad Company. The fact 
that this obligation of the Railroad 
Company is conditional, or contingent, 
does not properly exclude it from the 
class of obligations known as railroad 
bonds. A familiar class of conditional 
railroad bonds sometimes used in a 
reorganization to replace former fixed 
charges is the income bond.” Indeed, 
the so-called stock certificate of the 
Holding Company, as has been previ- 
ously noted, is a good example of the 
typical income bond. In the only case 
that has been found of a guaranty by 
one corporation of dividends of another 
the Court said: — 

“But as bearing on the question whether these 
prior negotiations can be resorted to for the 
purpose of controlling the contract in the pres- 
ent case, it is proper further to add that the 
Standard Company, although referred to a 
guarantor, in this one feature of the plan of 
adjustment, the endorsement of the certificates 
really occupied the position of an independent 
contractor, when the entire scope of the nego- 
tiation is considered.” 27 


25See ante, note 25. 

2°Examples of these are the second mortgage bonds 
of the New York, Philadelphia & Norfolk Railroad 
Company (part of the Pennsylvania system), and 
the Kansas City, Memphis & Birmingham 5's. 

374 parent company guaranteed dividends on 
preferred stock of a subsidiary company as part of a 
purchase price. The parent company through 
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A contract that stock purchased would _ 
be worth par in three years was said to! 
be not a guaranty but an independent 
contract,* and likewise a ‘‘guaranty” of! 
dividends.” Such contracts have been 
held not guarantees within the statute 
of frauds.” 

Chapter 490 of the Acts of 1909 is the 
most recent codification of the tax laws 
of Massachusetts. Section 2 of Part | 
provides that all property, real and per. 
sonal, situated with the Commonwealth, 
and all personal property of the inhabit. 
ants of the Commonwealth wherever 
situated, unless expressly exempted by 
law, shall be subject to taxation. Sec. 
tion 4 provides that ‘Personal estate 
for the purpose of taxation shall in- 
clude . . .third, public stocks and se 
curities ... bonds of railroads and 
street railways ...,” etc. 

It will be seen, therefore, that the 
evident purpose of the framers of this 
legislation was to issue a bond which 
should be non-taxable. They have 
issued two securities in one document. 
One of these, though called stock, is 
deprived of the essential features of 
stock, and has conferred upon it the 
most essential features of a bond. The 
other obligation bears all the ear marks 
of a railroad bond, and is, in fact, the 
most important part of the document. 
ownership of a majority of the stock of the sub- 
sidiary company dissolved it and thus sought to 
wipe out its liability on the guaranty. The issue 
was whether extrinsic evidence could be admitted 
to explain the so-called guaranty. 

Bijur v. Standard Co., 70 At. 934, 938 (N. Y., 
1908). 

See also to the same effect a decision relating to 
the same guaranty. 

Windmuller v. Standard Co., 94 N. Y. S. 52, 
affd. 186 N. Y. 572. 

The so-called guaranty in Rotch v. French, 176 
Mass., was not endorsed on the certificate and no 
claim was made that it was not an independent 
contract. 

38 Hill v. Smith, 21 How. 283, 286. 

2° Kernochan v. Murray, 111 N. Y. 306, 309. 


%° Moorhouse v. Crangle, 36 Ohio St. 130, 133. 
Green v. Brookins, 23 Mich. 74. 
Kilbride v. Moss 113 Cal. 432, 435. 
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Wit there is a contract obligation of the 
WHolding Company, it is collateral to 
and independent of the proprietary 
nterest of the holder of the stock. It 
is the proprietary interest and not the 
ontract right that is exempt from taxa- 
tion. If there is only the proprietary 
interest, there is nothing to guaranty, 
and the obligation of the railroad is inde- 
pendent. Even if there is a non-taxable 
obligation of the Holding Company it is 
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less in scope than the agreement of in- 
demnity, and so that is not a guaranty, 
but an independent obligation to pay 
money. As such it is taxable in Massa- 
chusetts. 

These considerations merely illustrate 
the uncertainties which are inevitable 
in the highly artificial forms which simple 
business operations are forced to assume 
under the existing system of taxation 
in Massachusetts. 
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HE past month has witnessed a 
great amount of discussion of 
the Sherman Anti-trust Act, in terms for 
the most part distinctly unsympathetic 
with the Administration. Never before 
has the question been more widely dis- 
cussed from the standpoint of the busi- 
ness man rather than of the consumer 
or politician. The remarks of speakers 
before the Senate Committee on Inter- 
state and Foreign Commerce, before the 
Academy of Political Science of New 
York, and before the New York Eco- 
nomic Club, plainly show that public 
sentiment has already begun to move in 
a new direction. 

Mr. Roosevelt wrote an article in the 
Outlook of November 18, in which Presi- 
dent Taft’s name was not once men- 
tioned, and in which he appeared to be 
mainly advocating the regulation of 
trusts by a commission, but the article 
was immediately construed throughout 
the country as an attack upon the Taft- 
Wickersham policy of administering the 
Sherman act. Mr. Roosevelt said: 

“The position now taken by the Gov- 
etnment is absolutely destructive of 
legitimate business, because they out- 
line no rule of conduct for business of 


any magnitude. It is absurd to say 
that the courts can lay down such rules. 
The most the courts can do is to find 
as legal or illegal the particular trans- 
actions brought before them. Hence, 
after years of tedious litigation, there 
would be no clear-cut rule for future 
action. This method of procedure is 
dealing with the device, not the result, 
and drives business to the elaboration 
of clever devices, each of which must be 
tested in the courts. : 
“The effort to restore competition as 
it was sixty years ago, and to trust for 
justice solely to this proposed restora- 
tion of competition, is just as foolish 
as if we should go back to the flintlocks 
of Washington's Continentals, as a sub- 
stitute for modern weapons of pre- 
cision. The effort to prohibit all com- 
binations, good or bad, is bound to fail, 
and ought to fail; when made, it merely 
means that some of the worst combina- 
tions are not checked and that honest 
business is checked. Our purpose should 
be, not to strangle business as an inci- 
dent of strangling combinations, but 
to regulate big corporations in thor- 
oughgoing and effective fashion, so as 
to help legitimate business as an inci- 
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dent to thoroughly and completely 
safeguarding the interests of the people 
asawhole... . 

“This nation should definitely adopt 
the policy of attacking, not the mere 
fact of combination, but the evils and 
wrongdoing which so frequently accom- 
pany combination. The fact that a 
combination is very big is ample reason 
for exercising a close and jealous super- 
vision over it, because its size renders 
it potent for mischief; but it should 
not be punished unless it actually 
does the mischief; it should merely 
be so supervised and controlled as to 
guarantee us, the people, against its 
doing mischief. We should not strive 
for a policy of unregulated competition 
and of the destruction of all big corpora- 
tions, that is, of all the most efficient 
business industries in the land. Nor 
should we persevere in the hopeless 
experiment of trying to regulate these 
industries by means only of lawsuits, 
each lasting several years, and of uncer- 
tain result. We should enter upon a 
course of supervision, control, and regu- 
lation of these great corporations —a 
regulation which we should not fear, if 
necessary, to bring to the point of con- 
trol of monopoly prices, just as in excep- 
tional cases railway rates are now reg- 
ulated.” 

Mr. Roosevelt suggested that the 
first and most elementary kind of a 
square deal to give the man engaged in 
big business, who honestly desires to 
do right, is to give him in advance full 
information as to just what he can, and 
what he cannot legally and properly 
do. The present uncertainty of the law 
has had a paralyzing and demoralizing 
effect upon business. 

William Jennings Bryan, in a news- 
paper interview granted before his 
departure for Jamaica, dissented from 
Colonel Roosevelt’s plan for the regu- 
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lation of trusts by a commission. Sud) 
a commission, he said, rested on a dap. 
gerous theory—that competition 4) 
impossible in large business enterprises 
This is the socialistic theory, he said. 
“The Democratic position, as I unde. 
stand it, is that competition is no 
only desirable, but essential. The Demo 
cratic plan is to limit the percentage 
control so as to secure competition. | 
need hardly add that I favor the Demo 
cratic platform in this respect. I be 
lieve that the limit should be set » 
that corporations should not contr 
more than fifty per cent of their power,’ 

In an article published in the Na 
York Times, Colonel Bryan said further, 

“Federal regulation is not a complete 
remedy. The influence exerted by 
monopolies is so great that the peopk 
would be in a constant battle with th 
great corporations to see which woul 
elect officials through whom contrd 
would be exercised; and no one who ha 
watched these decisions can fail t 
recognize the helplessness of the masse 
when they have to fight a vigilant, 
sleepless group of financiers who havea 
large pecuniary stake in controlling 
the government. 

“The larger the control vested in the 
national commission or court the mor 
important it would be for the trusts to 
control the selection of the members 
If the court was intrusted with the fix 
ing of prices it would mean hundred 
of millions a year to the trusts.” 

This is unconvincing and in a charac 
teristic vein of invective against wealth, 
whatever form it may assume. Mort 
weighty views have been expressed in 4 
timely series of articles in the M™ 
York Times written by a number 0 
leading business men. The significant 
thing about these articles is their si 
cerity and breadth of view; they a 
written, not to advance any special inter 
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est, but to help in the wise solution of 
Wa problem of equal concern to the entire 
ommunity. 

The writers are almost unanimous 
in recognizing that the era of unre- 
stricted competition has passed. Some 
of them denounce the Sherman law in 
uncompromising terms, and those who 
do not attack it complain of the evil 
of its vagueness and negativity. There 
are signs of a strong sentiment in favor 
of administrative control by the federal 
Government as the most desirable means 
of dealing with the problem. The plan 
of regulation by a commission, favored 
by Judge Gary, Colonel Roosevelt, and 
others, thus seems to have been received 
with more sympathy than was looked 
for from a considerable part of the busi- 
ness community. 

Of these writers, one group looks 
upon the Sherman act as an unmiti- 
gated evil and danger, in need of repeal 
or radical amendment. Thus Charles 
G. Dawes, president of the Central 
Trust Company of St. Louis, speaks of 
“the inefficiency and inutility’’ of the 
law, and the need of business men turn- 
ing their thoughts to “‘legislation which 
will be forward and not backward’; 
E. C. Simmons, president of the Sim- 
mons Hardware Company of St. Louis, 
thinks the Sherman law “the worst 
and most dangerous business legisla- 
tion that has ever been put into the 
United States statutes,’ and that it 
should make way at once for a law so 
plain that everybody can understand 
it; and William L. Douglas, the Massa- 
chusetts shoe manufacturer, ‘‘does not 
believe we have any use for the Sherman 
law,” which has been ‘“‘a menace to 
business ever since prosecutions under 
it were begun.” 

In place of the Sherman act, Mr. 
Dawes would like regulation by an 
unofficial tribunal of business men, 
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which would pass on the relation to the 
public interest of proposed agreements 
in restraint of trade, from the decision 
of which tribunal there shall be a right 
of appeal to the courts in regard to 
the reasonableness or unreasonableness 
of such an agreement. Mr. Douglas 
would establish a system of federal 
licensing of interstate business, the law 
requiring all capital to be paid up in 
full, and providing for a system of visi- 
tation and examination of corporations 
similar to that existing under the na- 
tional bank act. 

To this group also belongs Henry L. 
Higginson, the eminent Boston banker. 
He declares that the Sherman act “is 
not now being interpreted in the sense 
which Senators Edmunds and Hoar, 
who wrote it, meant that it should 
be.”” He thinks that the law has been 
spoiled by a destructive interpretation, 
and that Congress should busy itself 
by formulating a constructive statute. 
“Combinations are essential.” He 
thinks that business might well be regu- 
lated by a commerce court or commis- 
sion. ‘As our country is constituted 
a monopoly hardly exists; if it does 
exist the common law will take care of 
it, and we need no Sherman law for 
such purpose.” 

Another group of these business men 
considers the Sherman act harmless 
in so far as it may be possible to over- 
come its mischief by judicial construc- 
tion, slight amendments, or a change 
in administrative methods. Charles 
Nagel, Secretary of Commerce and Labor, 
considers that ‘we are trying to regu- 
late creative work under a purely nega- 
tive statute,’’ and he would provide a 
supplement to it in the form of a broad, 
constructive measure. Theodore P. 
Shonts, president of the Interborough- 
Metropolitan Railway Company of New 
York, believes that ‘‘the statute as now 
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construed opposes a nation-wide prin- 
ciple of economic development,” and 
that if business is to be adjusted to an 
artificial legislative program. Such a 
process should not be hurried, and ‘“‘the 
change should be effected through the 
prudent co-operation of the Government, 
rather than at the point of court de- 
crees.”” John H. Hanan, president of 
the National Boot and Shoe Manufac- 
turers’ Association, says that “‘it is just 
as impossible to resolve the present 
business and economic conditions into 
the independent entities which existed 
one hundred years ago as it is to resolve 
our present civilization into the bar- 
barous elements of the barbarous past.” 
While he declares that neither the 
Sherman law nor its interpretation 
attains perfection, he does not suggest 
any specific remedy apart from a more 
liberal interpretation of the law. 
Secretary Nagel, however, proposes 
a more definite remedy, in the form of 
a supplemental statute for federal incor- 
poration, showing “under what condi- 
tions and for what stated purposes a 
commercial company may organize for 
interstate and foreign business. Such 
a measure (particularly if it provides 
machinery to determine how and when 
existing companies may avail of it) 
would, in my judgment, eiiminate much 
of the confusion which now exists with 
respect to our commercial combina- 
tions.”” Levy Mayer, general counsel 
for the Illinois Manufacturers’ Associa- 
tion, who also favors voluntary federal 
incorporation, is more specific in his 
suggestions. He would remove every 
federal corporation from subjection to 
the anti-trust law, but would subject 
it to visitation and examination as under 
the national bank act, and would re- 
quire it to pay into the United States 
Treasury one fourth of its net profits, 
as the price of its immunity from the 
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harrassing provisions of the Shermy 
law. F 

If not one article of the series to whi” 
we have just referred is of great intring, 
value, as regards its recommendation) 
of specific remedies, nevertheless th 
papers collectively considered  giy) 
weighty embodiment to a shrewd judy 
ment which deserves the most respect. 
ful attention. That judgment is, so fa 
as a composite can be made of divergent 
opinions, that the Sherman act, as con. 
strued by the Administration (and 4 
construed by the Supreme Court if th 
Administration is correct in its views 
which we greatly doubt), is a mischier. 
ous interference with necessary condi. 
tions of economic development. Th 
judgment is that the law must be liber. 
alized, whether by judicial construction, 
by amendment, or by repeal, and that 
in the event of the liberalized law failix 
to show plainly the rights of organize 
business and to guide great corporation 
in their conduct, they must be assisted 
to know exactly where they stand by 
some efficient method of administrative 
supervision. The method may or may 
not be that of federal incorporation. 

An interesting contribution to this 
discussion has been made by Frank D. 
Pavey of New York City. He woul 
amend the Sherman act to provide that: 

“(a) All organizations, associations, combi- 
nations, and agreements, the purpose and effect 
of which are to increase the wages and improve 
the terms and conditions of employment d 
labor, are lawful unless they violate rights o 
life, liberty, or property. 

“(b) All organizations, associations, combi 
nations, and agreements, the purpose and effect 
of which are to regulate competition, improve 
the conditions of business, and increase the pro 
fits of capital, are lawful unless they injure trade 
or commerce, create a monopoly, or violate rights 
of liberty or property. 

“(c) Violations of the law on the subject shall 
be punished by penalties imposed upon the per 
sons responsible for the violations of the lav, 
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and not by injury to business, destruction or 
investments or confiscation of property. 

“(d) Jurisdiction for the administration and 
enforcement of the law on this subject shall be 
conferred on the courts of the United States and 
upon: such executive officers or industrial com- 
missions as Congress may from time to time 
designate or establish.” 


Judge Peter S. Grosscup has already 
made known his dissent from the policy 
of enforced free competition. He again 
takes a hand in the discussion, going 
so far as to say that— 

“The Sherman law which is the one 
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concrete act that up to now has dealt 
with the ‘Trusts’ I believe has run its 
course and we must now try the issue 
in the court of public opinion.” Judge 
Grosscup would regulate the profits 
of corporations, not by the interference 
of government officials in their affairs, 
as in Germany, but by curtailing 
their dividends to a just return on their 
investment. He would subject in- 
terstate corporations to national regula- 
tion in the same way as_ interstate 
railways. 





The Recall 


By Dan C. Rutz, Jr. 


HE Greenville Blade was edited by one Augustus Shaw, 
A seer in things political whom Greenville held in awe, 

To Congress thrice Augustus went, thrice Democrats elate 
To victory by him were led, until, we grieve to state, 
J. Freeman edited The Call, likewise in Greenville town, 
Of which the only purpose was to throw Augustus down. 
So Shaw in “caps” did Freeman curse, and Freeman muckraked Shaw, 
But when the former went too far the latter went to law. 
For damages did Freeman sue, and when the case was tried 
The District’s voters solid were arrayed on either side. 


At last to give the jury’s charge old Justice Bray arose, 

And twice His Honor cleared his throat and once he blew his nose, 
For well he knew that either way stern Justice’ sword should fall, 
The losing faction loud would urge the Judge’s prompt recall. 
Said he: “In this important case there’s no opinion that 

Will meet the approbation of the proletariat; 

But summing up the evidence, I find, when all is done, 

The question for the jury is, Who'll go to Washington? 

Since judges by the crowd are judged, it is my firm design 

To quit my own judicial job and try a different line. 

A Congressman a man of worth and honesty should be, 

Freeman and Shaw alike are rogues, but what is wrong with me?” 


Ex-Justice Bray’s in Congress now, and grows exceeding merry 
When some one mentions the recall of the Judiciary. 
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STREET'S CIVIL LIABILITY FOR 
PERSONAL INJURIES 


The Law of Civil Liability for Personal Injuries 
by Negligence in Texas, By Robert G. Street, Dis- 
trict Judge, Galveston, Texas. T.H. Flood & Com- 
pany, Chicago. ($6, met.) 


ERE is a valuable book on an 

interesting subject. Comprehen- 
sive in its scope and well planned in 
execution, the Texas lawyer will find 
it eminently suited to his needs, enab- 
ling him by fullness of citation and 
lucidity of diction to follow any desired 
line of inquiry presented in the most 
practical branch of the lawyer’s daily 
work. As was to have been desired 
and to a certain extent anticipated, 
especial attention has been paid to 
recent statutes and to the case law 
attaching to the negligent infliction of 
personal injuries by steam railroads and 
street railways. The rights of passen- 
gers and of the public generally as 
related to these powerful and perilous 
conveniences of modern life are care- 
fully covered. Taken all in all, the 
book seems certain to win its place. 

A unique feature of Judge Street’s 
work is rich in suggestion. The schol- 
arly turn of the author’s mind reveals 
itself in a characteristically broad state- 
ment of principle as preliminary to 
discussing individual cases. Occasion- 
ally these fundamentals seem too general 
in their nature to be specifically useful 
either to the lawyer or the jurist, the 
student or the practitioner. More often, 
however, the principle stated not only 
illustrates but is, to a certain extent, 
formative as well. In other words, it 
is not only fairly to be distilled, induc- 
tively reasoned, from the cases decided 


by the court. When stated it tends 
also to establish a norm to be applied 
to a large number of similar states of 
fact, constitutes a nucleus around which 
a systematic and symmetrical body of 
rules may be later developed and 
arranged. 

This is constructive work of a high 
order of merit. It goes beyond the 
ambitions of the text-writer tabulating 
the things which a hurried and over. 
burdened court has let fall. It enters 
the field of the jurist. Certainly in 
the American law of to-day there is 
urgent need for such efforts at scientific 
coérdination and growth. Induction 
has wrought gloriously the development 
of law. Undeniably, the ‘‘case system” 
whether in professional education or as 
a means of legal evolution has perpetual 
merits. Yet the enormous bulk of 
reported cases, the multiplying and 
equalization of jurisdictions, the insuffi- 
cient leisure afforded court or counsel 
for the time-consuming process of digest- 
ing the mental pabulum essential for 
the inductive system, is placing a pres- 
sure upon the latter which it is stand- 
ing badly. The strain is one which 
seems likely to intensify, rather than 
relax. 

In seeking relief, some substantial 
modification is essential. Apparently 
it lies in turning toward the deductive 
method of judicial administration. In 
sound reasoning, induction and deduc- 
tion are seen to alternate for the best 
results. May it not be that the time is 
approaching, if not already here, when 
a more fitting importance may be given 
the process of deduction? A principle 
or rule broad enough to guide, not so 
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specific as to cramp, could be authori- 
tatively announced. Cases as they arise 
might then be treated as illustrations 
of the appropriate principle but them- 
selves denied force as precedents. Thus 
regarded, simply as aiding and suggest- 
ing the formation of a sharper and 
clearer defining of the rule or principle, 
specific cases might well be of use. At 
present they confuse and bewilder. In 
the absence of that great desideratum, 
some statement of the law which could 
speak with authority, the building of a 
code of laws of increasing usefulness, 
because of greater certainty and clear- 
ness, would be the proper work of statu- 
tory revision. Such a codification, 
however, would plainly not be that of 
the irresponsible and ill-trained political 
legislator, but of the responsible and pur- 
poseful judiciary. The proper perform- 
ance of a public duty so momentous in 
its consequences to a complex civiliza- 
tion may appropriately be claimed by 
the legal profession. To this it should 
consecrate itself in the highest spirit of 
social service. It is therefore no small 
part of the merit of Judge Street’s 
excellent work that it, in some sort, 
points the way to this high end. 


STEDMAN’S MEDICAL DICTION- 
ARY 


A Practical Medical Dictionary; of words used 
in medicine, with their derivation and pronuncia- 
tion, including dental, veterinary, chemical, botani- 
cal, electrical, life insurance and other special terms; 
anatomical tables of the titles in general use, and 
those sanctioned by the Basle Anatomical Conven- 
tion; pharmaceutical preparations, official in the 
U. S. and British Pharmacopoeias and contained 
in the National Formulary; chemical and thera- 
peutic information as to mineral springs of America 
and Europe, and comprehensive lists of synonyms. 
By Thomas Lathrop Stedman, A.M., M.D., Edi- 
tor of ‘‘Twentieth Céntury Practice of Medicine"’ 
and of the Medical Record. William Wood & Co., 
New York. Pp. 988+ 10 (appendix). (Thumb- 
indexed, $5; plain, $4.50.) 


HE high professional standing of 
the author of this medical dic- 
tionary, the reputation of his publishers, 
the noticeably complete and scholarly 


plan of the book, and its dignified and 
attractive form, justify us in recom- 
mending this work as a reliable one for 
the use of those outside the medical 
profession who recognize the growing 
necessity of a 1ayman’s knowing some- 
thing about a science constantly being 
broadened by current investigation. 

We are pleased to see that the author 
has done what he can to discourage the 
use of those hideous Greco-Latin maca- 
ronic terms which have fastened them- 
selves on the nomenclature of medical 
science, and that he would substitute, 
for example, ‘“‘oothectomy” for “ovari- 
otomy.”’ The recent Basle Anatomical 
Nomenclature is adopted, and if, as we 
believe, one of the functions of the 
technical lexicographer should be to 
standardize a terminology, Dr. Stedman 
seems to have produced in this respect 
a model of scholarly thoroughness and 
scientific precision. 

The work is entirely new and up-to- 
date, and its utility to medico-legal 
practitioners and criminologists is ap- 
parent at a glance. 


PARISIAN WOMEN LAWYERS 


Love vs. Law. By Colette Yver. Translated by 
Mrs. Bradley Gilman. G. P. Putnam’s Sons, New 
York. Pp. 401. ($1.35 net.) 


N a novel of real worth, written with 

seriousness of purpose, a French 
authoress, known in private life as 
Mme. Hazard, deals with the marriage 
of a gifted woman barrister to a leader 
of the Paris bar, and with the fortunes 
of an imaginary group of women lawyers 
who have their counterpart in some 
actual personages in the Palais de 
Justice. The novel is interesting as a 
study of the influence of the feminist 
movement on domestic life, and also as 
a portrayal of various types, all rather 
attractive, of the French woman 
barrister. 
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To how great an extent Mme. Hazard 
has idealized her characters we have no 
means of knowing. They have a deli- 
cate feminine charm which we Americans 
do not associate with women who ven- 
ture to compete with men in the mascu- 
line professions. This charm may largely 
come from a Parisian elegance and re- 
finement that we would not expect to 
find paralleled in other countries. These 
women advocates, moreover, have an 
air of dignity and authority which 
imply the bestowal of a well-deserved 
masculine respect for the skill with 
which they have mastered their pro- 
fession — a respect which for obvious 
reasons is not elsewhere accorded. If 
the characters are idealized, the author 
has nevertheless drawn a _ charming 
picture of the women lawyers of a per- 
haps not distant future. 

There will be some dispute whether 
feminism is vindicated by such a book. 
These women are evidently attracted 
to criminal more than to civil practice, 
and a maternal interest in their unfortu- 
nate clients makes them sometimes too 
willing to defend an unjust cause. They 
have great intelligence, yet reveal that 
the legal intellect is rare among women; 
they have fine consciences, yet show that 
the legal conscience which exalts the 
community above the individual is 
scarcely a feminine attribute. The 
equality of these women lawyers with 
their masculine associates is by no 
means proved. 

The heroine, Henriette Marcadieu, 
daughter of the president of the bar, 
marries the barrister André Vélines 
with a resolution to pursue the pro- 
fession of the law independently of her 
husband. She soon achieves greater 
success than he, with the result that he 
grows intensely jealous, and accuses his 
wife of caring less for him than for her 
profession. In other respects high- 
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minded and thoroughly admirable, Vé 
lines has one serious moral defect, a 
proneness to jealousy under conditions 
which would induce in a stronger man 
merely a feeling of shame that his 
marriage should be made ridiculous by 
his wife’s conduct. The breach widens, 
and in so far as this is a ‘‘problem novel,” 
the problem is that of the relation of 
the feminist movement to the main. 
tenance of the family. The author's 
solution is a sane one; the heroine sees 
her mistake and becomes thenceforth 
the companion and assistant of her 
husband, who achieves the leadership 
of the bar. 

The characters, limned with a vivid- 
ness which dwells, womanlike, on exter- 
nals more than on the complexities of 
psychology, are portrayed with a deli- 
cacy of sympathy which seems to know 
little of the harsher realities of a rough 
world. The picture of Maitre Fabre- 
zan, that honored leader, is particularly 
fine. The conversations of lawyers with 
their clients are described in a manner 
which throws much light on the practice 
of the law in France, and give more 
than an ephemeral interest to a well- 
written story. 


A SCRIPTURAL ANTHOLOGY 


Christ’s Christianity: being the precepts and 
doctrines recorded in Matthew, Mark, Luke, and 
John, as taught by Jesus Christ, analyzed and 
arranged according to subjects. By Albert H. 
Walker, of the New York bar. Equity Press, New 
York. Pp. 161 + 11 (indices). ($1.) 


HE compiler of this work evidently 

believes in the literal inspiration 
of the four Gospels, otherwise he would 
not have taken such pains to assemble 
the recorded sayings of Jesus under 
particular sub-headings, with no notes 
save citations of chapter and verse, and 
no attempt to suggest the historical 
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asis of the Synoptic accounts. He 
properly observes, however, that ‘‘the 
sreat literary merits of the sayings and 
speeches of Jesus are not fully apparent 
in the four Gospels, because many of his 
shorter sayings are scattered among 
many miscellaneous statements of the 
writers of the Gospels themselves, and 
because no one of the Gospels contains 
the whole of any of his longer and more 
elaborate speeches.” The book will be 
prized by many for its grouping of these 
disconnected sayings, so that they can 
be read in logical order, and as the 
author is content to take the text of 
the Revised Version without adding 
anything of his own, readers will have 
no occasion for experiencing any sense 
of loss by substitution. 


BOOKS RECEIVED 


The Law of the Employment of Labor. By Lind- 
ley D. Clark, LL.M. Macmillan Company, New 
York. Pp. 340+ 33. ($1.60 met.) 


The Law of Contracts. By Clarence D. Ashley, 
Professor of Law and Dean of the Faculty of Law 
in New York University. Little, Brown & Co., 
Boston. Pp. 292-+- 18 (index). ($3 net.) 


Control of the Market; a legal solution of the 
trust problem. By Bruce Wyman, A.M., LL.B., 
Professor of Law in Harvard University and Lec- 
turer in the Department of Economics. Moffat, 
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Yard & Co., New York. Pp.277-+ 5 (table of cases 
discussed). ($1.50 met.) 

The Corporate Nature of English Sovereignty; 
a dissertation. By W. W. Lucas, B.A., of Trinity 
Hall, Cambridge, and of the Inner Temple, Barris- 
ter-at-Law. Submitted to and accepted by the 
University of Cambridge as a work of original re- 
search for the degree of Bachelor of Arts. Jordan & 
Sons, Ltd., London, W.C. (2s. 6d.net.) Pp.91. 

Social Reform and the Constitution. The Ken- 
nedy Lectures for 1911, in the School of Philan- 
thropy, conducted by the Charity Organization of 
the City of New York and affiliated with Columbia 
University. By Frank J. Goodnow, LL.D., Eaton 
Professor of Administrative Law at Columbia 
University. American Social Progress Series. 
Macmillan Company, New York. Pp. 359+6 
(index). ($1.50 net.) 

Commentary on the Science of Organization and 
Business Development; a treatise on the law and 
science of the promotion, organization, reorganiza- 
tion, and management of business corporations, 
with special reference to approved plans and pro- 
cedure for the financing of modern business enter- 
prises. By Robert J. Frank, LL.B., of the Chicago 
bar. Third edition. Chicago Commercial Publish- 
ing Co., Chicago. Pp. 184+ appendix 81 and 
index 15. 

A Treatise on the Federal Corporation Tax Law, 
including therein a commentary on the tax itself, 
an appendix containing the text of the Act, all 
rules and regulations of the Treasury Department 
relating in any way to the Act; text of all laws re- 
lating to the collection, remission, and refund of 
internal revenue; text applicable to the adminis- 
tration of the federal Corporation Tax Law, and 
Opinions of the Attorney-General bearing upon the 
meaning of the Act. By Thomas Gold Frost, LL.D., 
Ph.D., of the New York City bar, author of ‘‘Gen- 
eral Treatise on the Law of Guaranty Insurance,’ 
“‘The Incorporation and Organization of Corpora- 
tions,’’ etc. Matthew Bender & Co., Albany. Pp. 
xvii, 174 + 147 (appendices and index). ($4.) 


Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Agency. ‘‘The Real Estate Broker and His 
Commissions.’ By Floyd R. Mechem. 6 Ilii- 
nois Law Review 238 (Nov.). 

Continuation of article noticed in 23 Green 

g 644, 

Aliens. ‘‘The Treatment of Aliens in the 
Criminal Courts.” By Grace Abbott. 2 Jour- 
nal of Criminal Law and Criminology 554 (Nov.). 


_ Ahelpful first-hand investigation of conditions 
inChicago. ‘Even when the judge is honest and 
intelligent, there is often an atmosphere of off- 
handedness and apparent disregard of the main 
issues, The inarticulate administration of the 


oath, the aimless going to and fro; the close, un- 
pleasant odor, the noise and confusion, now 
lulled, now increased by the pounding of the 
gavel, these things leave with those who are 
having their first experience with our judicial 
system a scattered and distracted impression. 
Very often one encounters among the foreign- 
born of Chicago the very definite conviction that 
an innocent man has no better chance of release 
when brought before the Municipal Court than 
a guilty one. This seems to be due not so much 
to actual misjudgment of facts presented, but 
to the general haste which makes a man timid 
about presenting his case and convinces him that 
the judge has no time to hear his story of how 
it all happened. This varies very much, however, 
with the individual judge.” 


See Immigration. 
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Bankruptcy. ‘The Law of Bankruptcy.” 
By Lex. 37 Law Magazine and Review 17 (Nov.). 

“In one respect I think the present law is un- 
duly hard on a fraudulent bankrupt. He is 
bound to answer all questions put to him relating 
to his dealings with his creditors or his estate, 
and may be imprisoned for contempt of court if 
he refuses to do so. But it is not very unusual 
to find in this way that he hascommitted a crimi- 
nal offense; and the answers which he has given 
under compulsion may be used against him on a 
prosecution which is sometimes directed or sug- 
gested by the judge. It should, I think, be pro- 
vided that his answers to questions put to him 
in court should not be used against him on a 
criminal trial — except, of course, a trial for 
perjury, based on the allegation that the answer 
in queston was wilfully and materially untrue. 
This would leave all other grounds for prosecu- 
tion open, but exclude his own admissions of the 
offense in answer to questions which the court 
compelled him to answer.” 

Codification. ‘The Codification of Inter- 
national Law.’’ By Ernest Nys. American 
Journal of International Law, v. 5, p. 871 (Oct.). 

This article reviews the history of the move- 
ment for the codification of international law. 
The advance of this idea has been particularly 
rapid in the past few decades. The difficulties 


of the task are recognized. But there is no risk 
of rigidity or stagnation, with judicial action 
playing the part which should be given to it, 
an 


with periodical conferences on set occasions. 

See Partnership. 

Constitutional Law. See Government, etc. 

Conveyancing. See Torrens System. 

Criminal Insanity. ‘Insanity and Crimi- 
nal Responsibility.” Report of Committee B of 
the Institute, Edwin R. Keedy, chairman. 2 
Journal of Crim. L. and Criminology 521 (Nov.) 

Summary of the Committee’s recommendations 
whichare set forth with an instructive discussion: 

““(1) That the legal tests of insanity for deter- 
mining criminal responsibility be abolished. 

(2) That insanity should be held to be a 
good defense, whenever it negatives the neces- 
sary criminal intent. 

(3) That the various medical associations 
shall establish and maintain a code of professional 
ethics to govern medical experts. 

(4) That the various bar associations shall 
establish and maintain a code of professional 
ethics to govern counsel in criminal trials, where 
the defense of insanity is raised. 

““(5) That medical witnesses who give opinion 
evidence in criminal cases, where the defense is 
insanity, shall be chosen from a qualified group. 

“‘(6) That the respective functions of medical 
expert, judge, and jury shall be as set forth in 
this report.”’ 

Criminal Law. 
Criminology. 

Criminal Law Enforcement. ‘Lynching 
and the Miscarriage of Justice.’’ By Theodore 
Roosevelt. Outlook, v. 99, p. 706 (Nov. 25). 


See Criminal Insanity, 
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“‘Slowness in deciding cases, readiness to af 
appeals, the subordination of justice to k 
technicalities, the irritating delays in getting, 
machinery of the law in motion, and theuttey 
improper attention paid by the courts tof 
sharpness of lawyers in invoking technicalitie~” 
all of these result in frequent miscarriages of jy 
tice and as delays which, if long enough, amoy’ 
especially in their effect upon the public, to 
absolute miscarriage of justice. When such; 
the case, the community is deliberately prepar 
itself for the violence of mob action if eve 
crime is committed that arouses the utmost i) 
tensity of furious passion.”’ 


Criminal Procedure. ‘Some Charaet 
istics of English Criminal Law and Procedur’ 
By G. Glover Alexander. 37 Law Magazine w~ 
Review 1 (Nov.). 7 

“It is very curious to notice how the old py 
judice against what used to be called ‘circu 
stantial evidence’ has now almost completd) 
died out. It was never anything but a dyslog 
tic expression, an advocate’s mode of speak 
contemptuously of his opponent’s case. Alle 
dence which is not direct and positive is circu 
stantial. In ninety per cent of the cases whit 
come before the criminal courts nothing buta 
cumstantial evidence is possible; and if it we 
not admitted most crimes would go unpunished 

See Criminal Insanity, Criminology, 
History. 


Criminal Statistics. ‘‘Criminal Statist 
in the United States. Report of Committee 
the Institute, John Koren, chairman.” 2 Jo! 
nal of Criminal Law and Criminology 568 (Nov} 


“The Committee believes it would be a di 
tinct gain if knowledge could be obtained of 
amount of the Undetected Crime. For genens 
statistical purposes, our main reliance must d 
ways be upon the returns from the criminal court 
but these as well as police statistics would gai 
in significance when examined in the light of fact 
about the undetected crime. It is most impr 
able that reliable information about the amout 
of undetected crime can be obtained until legis 
tion compels the proper officials to make re’ 
to some central office.”’ 


Criminology. ‘‘Assassins of Rulers.” 3 
Arthur MacDonald. 2 Journal of Criminal 
and Criminology 505 (Nov.). 

Interesting as a study of the character of not# 
American assassins, including those of Linco 
Garfield, and McKinley. 

“We have pee out some of the physi 
anomalies of American assassins, with little co 
ment, for the reason that conclusions drawn fn 
physical defects as to mental and moral charaet 
are untrustworthy. Knowledge of exact 
tions between body and mind is as yet very inat 
quate. While it is true that mentally defecti 
persons, as aclass, have more physical anom 
than people in general, it is not always true 
particular individuals of this class. Physi 
anomalies are more serious in proportion as 
are more profound and more numerous, b 
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are less significant as we rise in the scale of 
een. aan they become inconstant and 
often are absent, and sometimes seem not to 
have any correlation with mental troubles.’ 

“The Future Attitude toward Crime.” By 
Professor George W. Kirchwey. 2 Journal of 
Criminal Law and Criminology 501 (Nov.). 

Annual address delivered at the third annual 
meeting of the American Institute of Criminal 
Law and Criminology last September. 

“The state is not ashamed to avow itself the 
guardian of the delinquent as of the dependent 
child. May we not hope that it will in the not 
distant future realize that there is no distinction 
of age among her erring children, and that all 
must —in the interest of society — equally feel 
her wise, firm, parental hand resting upon them? 

“But the Juvenile Court throws another ray 
of light farther down the broad avenue of crime. 
Why limit the guardianship of the state to the 
delinquent and the dependent child? It is not 
only from these that the ranks of adult criminal- 
ity are recruited. The seeds of criminal ten- 
dency lie deep in human nature, but not too deep 
to be detected by the penetrating eyes of wis- 
dom and sympathy. Through the school, public 
and private, the children can be reached and 
examined and known, and their mental or physi- 
cal or moral defects, whether congenital or 
acquired, ascertained, if not in all, at least in all 
but the more obscure cases—and, as in the 
case of the delinquent in the Juvenile Court, the 
appropriate remedy applied. 

“Nay, I will go further. Our Anglo-Saxon 
notion that the state has nothing to do with the 
individual except as a taxpayer or a lawbreaker 
must give way to the conception that society as 
a whole is responsible for the acts of all its mem- 
bers, and that it may, in so far as its interests 
require, exercise an effective supervision and 
guardianship over each and every one. 

“The doctrine that ‘a man’s house is his castle’ 
has received some rude shocks in these days of 
compulsory education and tenement house and 
health inspection. It is destined to be relegated 
to the lumber room of the law when we come to 
realize that the most contagious, as well as the 
most mortal, of all diseases is criminality and 
moral degradation.” 

Report of the President of the American Insti- 
tute. By Nathan William MacChesney. 2 Jour- 
nal of Criminal Law and Criminology 573 (Nov.). 


Delivered at third annual conference in Boston, 
Sept., 1911. 

Proceedings of third annual conference of the 
American Institute of Criminal Law and Crimi- 
nology. 2 Journal of Criminal Law and Criminol- 
ogy 583 (Nov.). 

“The Camorra in Modern Italy.’ Edinburgh 
Review, v. 214, no. 438, p. 379 (Oct.). 

Avivid sociological study, based on some first- 
hand documents, of this sinister institution. The 


criminal types which it represents are keenly 
analyzed. 


_ See Aliens, Criminal Insanity, Criminal Statis- 
tics, Immigration. 
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Direct Government. ‘‘New Forms of the 
Initiative and Referendum.”’ By S. Gale Lowrie. 
American Political Science Review, v. 5, p. 566 
(Nov.). 

The writer looks upon the Wisconsin plan of 
initiative with favor, because it makes the legis- 
lature a co-laborer rather than a competitor of 
the people. 

See Election Laws. 


Election Laws. ‘Direct Primaries and the 
Second Ballot.”” By A. N. Holcombe. American 
Political Science Review, v. 5, p. 5385 (Nov.). 

An able study of the effect of the second 
ballot on the result of the primary election, the 
facts supporting the author’s conclusions being 
obtained chiefly from Italian and German obser- 
vations, in the absence of American evidence. 
He concludes that ‘‘in the United States, there is 
no argument in favor of the abolition of the part 
test in the primary election which cannot be ad- 
vanced with greater force in favor of the abolition 
of the official primary altogether and the intro- 
duction of preferential voting into the general 
election. A system of preferential voting at the 
general election would perform simultaneously 
the function of a nominating system.”’ 

The author’s position is far in advance of 
American election laws, and publicists can ill 
afford to neglect so searching and illuminating 
an investigation. 

This article, by the way, is a good example of 
that “‘laboratory’’ method of studying the direct 
nomination system, the need of which A. Law- 
rence Lowell referred to not long since, in his 
address as president of the American Political 
Science Association. 


Equity. “Confusing Law and Equity.”” By 
Dean Henry H. Ingersoll, University of Tennes- 
see. 21 Yale Law Journal 58 (Nov.). 


Considering at length the relations between 
the systems of law and equity in the various 
states, Dean Ingersoll feels that he has shown 
“the abounding variety of jurisdiction and pro- 
ceeding even in states of the same class.” The 
fusion of Law and Equity is not in sight in 
America. Whether the existing confusion is 
permanent, time alone can determine. 


Freedom of Trade and Occupation. ‘‘Prin- 
ciples of Liability for Interference with Trade, 
Profession, or Calling, II.”” By Sarat Chandra 
Basak. 27 Law Quarterly Review 399 (Oct.). 


Continuation of article noticed in 23 Green 
Bag 543. 


Government. ‘‘New States and Constitu- 
tions.”” By Attorney-General George W. Wickers- 
ham. 21 Yale Law Journal 1 (Nov.). 


Address delivered before Yale Law School last 
June. Considerable attention is devoted to the 
proposed constitution of Arizona. 


“The Federal Judiciary in Brazil and the 
United States of America.’’ By Amaro Caval- 
canti. 60 Univ. of Pa. Law Review 103 (Nov.). 
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‘“‘Justice in modern states is so essential to 
national life and its relation to the individual, 
that notwithstanding the settled rule of the non- 
responsibility of the United States before the 
courts, Congress has authorized suits against the 
government in a great variety of cases.... It 
is not apparent why Congress was not equally 
willing to subject the government of the Union 
to suit in cases of torts by its officers in the per- 
formance of their duties or public functions, as 
well as for violation or breach of contract. For 
individual rights may be transgressed tortiously 
as well as ex contractu, by officers of the govern- 
ment under color of federal authority. In the 
Brazilian jurisprudence, as stated, there is no 
limitation of this kind in the grant of jurisdic- 
tion to the courts.” 


‘Impressions of British Party 
By Alfred L. P. Dennis, 
5 American Political 


Great Britain. 
Politics, 1909-1911.” 
University of Wisconsin. 
Science Review 509 (Nov.). 

A vivid, well-written review of the develop- 
ments of the past two years, which shows 
familiarity with the ins and outs of English 
politics, and a perception of the social and eco- 
nomic as well as the purely partisan factors in 
the situation. The writer’s estimates are 
marked by great impartiality. 

See Direct Government, Mob-Law. 


Habeas Corpus. ‘Habeas Corpus in the 
Empire.”” By Norman Bentwich. 27 Law 
Quarterly Review 454 (Oct.). 

“A British subject takes with him into a new 
country the common law of England even before 
a regular government or any regular jurisdic- 
tion is set up. But he does not, it seems, enjoy 
this privilege in a protectorate. Magna Carta 
may have no effect there; the law depends 
‘upon the foot’ of the High Commissioner, and 
any kind of special legislation may be introduced 
per rescriptum principis.” 

Hague Conferences. ‘Periodical Peace 
Conferences.’’ By M. Jarousse de Sillac. Am- 
erican Journal of International Law, v. 5, p. 968 
(Oct.). 

This somewhat vague title covers an exposi- 
tion of the general character of the work of the 
Hague Conferences — more specifically, of prin- 
ciples deducible from the Hague texts, and of 
work awaiting the attention of future Confer- 
ences. 


Immigration. |‘Crime and Immigration, 
Report of Committee G of the Institute, Gino 
C. Speranza, chairman.”” 2 Journal of Criminal 
Law and Criminology 546 (Nov.). 

“I believe that the American Institute of 
Criminal Law has not only a clear duty before 
it, but the means for a real service to our country 
if it will continue the work undertaken by this 
committee and increase it along these three 
main lines: 

‘First, to teach the alien among us the respect 
of our laws and our courts by making it possible 
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for him to find in them equal protection and equ | 
opportunities that are extended to the citizen, 

“‘Second, to seek ways and means to aid th 
efforts of foreign governments to discipline an 
help the current of immigration and emigratioy 
to and from our country. j 

“Third, to co-operate with foreign govem. 
ments in an endeavor to establish safe an{ 
reliable means to prevent criminals from comin 
to our country and of surrendering fugitives to 
the justice of foreign governments by som 
inexpensive and prompt proceedings.” 

Insanity. See Criminal Insanity. 

International Arbitration. ‘‘Sanctions o 
International Arbitration.’’ By Jacques Dumas, 
American Journal of International Law, v. 5, 
p. 934 (Oct.). 

A very able summary of the sanctions of in. 
ternational arbitration. While the author recog. 
nizes that it is earnestly to be desired that no 
other sanction than the force of international 
opinion which Elihu Root emphasizes should be 
needful, he shows that other sanctions, political, 
juridical, economic, and penal, exist in the form 
of remedies that can be made effective in cases 
of emergency. 

“The Hague Peace System in Operation.” 
By James L. Tryon. 21 Yale Law Journal 32 
(Nov.). 

“The fisheries arbitration and the eight arbi- 
trations of the Hague Court, in about one decade 
of its existence, the use of the international 
commission of inquiry in dealing with the North 
Sea incident, and the mediation of President 
Roosevelt in the war between Russia and Japan, 
have shown that some features of the Hague 
peace system have already proved their practi- 
cal success, and justified belief in the feasibility 
of the system as a whole.” 

See Hague Conferences. 

International Law. See Codification, Hague 
Conferences, Legal History. 

Landlord and Tenant. ‘A Lessee’s Cove- 
nants to Repair.’”” By Walter Strachan. 27 
Law Quarterly Review 433 (Oct.). 

Considerations suggested by the recent de- 
cision of the Court of Appeal in Lurcoti ». 
Wakely, 1 K. B. 912. 

Lawyer and Client. ‘The Bar in Russian. 
By L. P. Rastorgoneff. 37 Law Magazine and 
Review 70 (Nov.). 

“Russian law does not recognize the division 
into barristers and solicitors as known in Eng- 
land, Russian advocates conducting their cases 
entirely themselves from beginning to end, in- 
cluding the execution of the judgment.” 


Legal History. ‘The Reception of Roman 
Law in the Sixteenth Century, I.” By Prof. 
W. S. Holdsworth. 27 Law Quarterly Review 
387 (Oct.). 


English law for a short period following the 
legal renaissance of the twelfth and thirteenth 
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nturies came under the influences which later, 
n the sixteenth century, affected reception on 
he Continent, but in England there was no 
eception. At the same time, the Continental 
eception has a bearing on English legal history, 
cause the common law was in some respects 
odified by contact with new institutions and 
rinciples which in the sixteenth century struggled 
or supremacy, and also because Continental 
evelopments, if clearly understood, throw light 
n the forces which made the native common 
law strong enough to resist foreign influences. 

“The History of International Relations 
juring Antiquity and the Middle Ages.” By 
Amos S. Hershey. American Journal of Inter- 
ational Law, v. 5, p. 901 (Oct.). 

A survey of broad scope, succinctly covering 
he foreign relations of numerous nations of the 
ncient and medizval world. 

“The History of the Inns of Court.’’ Edin- 
burgh Review, v. 214, No. 438, p. 293 (Oct.). 

An interesting sketch, which goes back to the 
days of Fortescue and Chaucer. Incidentally 
American statesmen who received their legal 
ducation in England in the eighteenth century 
prementioned. ‘The evidence justifies a general 
statement that the Middle Temple was the 
alma mater of the English-trained lawyers who 
ook a leading part in laying well and truly the 

foundations of the American commonwealth.” 


“The Trial of Alice Lisle.” By J. A. Lovet- 

Fraser. 37 Law Magazine and Review 31 (Nov.). 
An interesting account of a brutal seventeenth 
entury trial before Chief Justice Jeffreys. 

See Mob-Law, Public Service Corporations. 

Literature. ‘‘Trying a Dramatist; an origi- 
nal sketch in one act.’’ By Sir William S. Gil- 
bert. Century, v. 83, p. 179 (Dec.). 

The prisoner is placed on trial before Justice 
Rhadamanthus for having written an extremely 
tedious play called ‘‘Lead.” The author seizes 
his rich opportunity to satirize some of the 
whims of the playgoing public. 


“The Law and Lawyers of Honoré de Balzac.” 
By Judge John Marshall Gest. 60 Univ. of 
Pa, Law Review 59 (Nov.). 


Read before the Pennsylvania Bar Association 
last June. See 23 Green Bag 456. 


Martial Law. See Military Law. 

Military Law. ‘Military Tribunals and 
their Jurisdiction.” By Henry Wager Halleck. 
American Journal of International Law, v. 5, 
p. 958 (Oct.). 

A short statement of the jurisdiction of these 
courts under the United States Constitution. 

Mining. ‘‘The Doctrine of Farrell v. Lock- 
hart, and its Application to Other Rules Appli- 
cable to the Location of Mining Claims.” By 
George P. Costigan, Jr. 11 Columbia Law 
Review 593 (Nov.), 723 (Dec.). 

“The law in relation to the making of mining 
locations is in an unsatisfactory condition, and 


29 


will remain so until the Supreme Court of the 
United States gives adequate reconsideration 
to the problem presented in the case of Farrell v. 
Lockhart (210 U. S. 142). In that case, under the 
guise of ‘qualifying’ the earlier case of Lavagnino 
v. Uhlig (198 U. S. 443), the Supreme Court in 
effect overruled the earlier case, and did so in a 
way that is most troublesome. ... Farrell v. 
Lockhart should have been decided the same way 
as Lavagnino v. Uhlig, though the reasons given 
for the decision of Lavagnino v. Uhlig and for 
any decision reversing Farrell v. Lockhart should 
be different from those actually given by the 
court in Lavagnino v. Uhlig.” 


Mob-Law. ‘The King’s Peace vs. Mob- 
Law.” By Kenelm D. Cotes and C. A. Herres- 
hoff Bartlett. 37 Law Magazine and Review 43 
(Nov.). 


“It is as difficult to exterminate mob-law as 
it is to do away with illicit sexual intercourse and 
drink; but it can be controlled in a measure and 
made less likely to occur, and this is a work 
deserving the highest praise. The remedy must 
come from within, and not from without. Laws, 
authority, social opinion, power, and force will 
prove efficient, for they are like throwing earth 
on a charcoal fire—they suppress the flames 
but heighten the fiery heat beneath. The cure 
must be found within those conditions of social 
and commercial life, progress, and prosperity 
that restrain the passions of the brute in man and 
make him amenable to reason.” 


Monopolies. ‘‘The Standard Oil and Tobacco 
Cases.’ By Robert L. Raymond. 25 Harvard 
Law Review 31 (Nov.). 


The ablest and most minute discussion of 
these decisions which has yet appeared. 

“It is . . . proposed to state as definitely as 
possible the rules of law to be drawn from these 
decisions. As a general summary the following 
is offered: 

“‘Any undue or unreasonable restraint of inter- 
state trade is illegal. Trade is unduly restrained 
by agreements which lessen competition among 
those agreeing to an extent which may reasonably 
be thought to injure the competing or consum- 
ing public. Trade is also restrained unduly by 
acts, combinations, or mere conditions of exist- 
ence, which represent a purpose to increase the 
trade of those who are parties to the assailed 
transaction or condition, by interfering with the 
right to trade of those who are strangers to such 
transaction or condition; or, in other words, a 
purpose to acquire monopoly control. Trade is 
not unduly restrained by the termination of 
competition among those who voluntarily com- 
bine in the form of a corporate combination. 
Nevertheless, the combination of a great number 
of previously independent corporations, certainly 
if by means of a holding company, and probably 
if by means of the purchase of plants outright, 
creates a prima facie case of illegality. Given 
an undue restraint, the law can reach any 
possible form of organization or condition of 
existence in which such restraint is manifested. 
A single corporation in no way representing any 
combination may offend the Act. The issue is to 
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be determined in each case by a consideration 
of all the pertinent facts, such as specific acts, 
general course of conduct, and results. . . . 

“From an economic point of view it becomes 
continually clearer that what is needed is not 
the dissolution of existing combinations, nor the 
arbitrary prohibition of new ones, but the pre- 
vention of the evils which frequently if not 
usually yon ym! combinations. Unfair com- 
— and discriminations must be forbidden 

y a law which shall be, so far as possible, 
actually preventive. In addition it must be 
recogni that distinctions which it is easy 
and proper to make in theory are difficult to 
make when dealing with actual facts. There is 
unquestionably a dangerous potentiality of evil 
in all great combinations. This means both 
that they are likely to use unfair methods and 
also that great harm will be done if they do. 
Because of the fact that it is probably impossible 
to reach directly all forms - f unfair competition 
without government supervision, such combina- 
tions should be directly supervised by the 
government to the end that unfair methods be 
discovered and prevented. . . . 

“A substantial change in the law has been 
made. Judicial legislation could hardly accom- 
plish more than it has done in these cases. It 
remains true that judicial legislation cannot do 
everything. A great step has been made towards 
the solution of the trust problem. It consists in 
the fact that attack is at last concentrated, not 
on combination on a large scale, but on the evils 
and wrongdoing which accompany combination. 
It remains to clear up the considerable remaining 
obscurity of the situation by embodying the 
principles of these great decisions in a statute 
which shall lay down clear and definite rules of 
conduct, and which shall not supplant but supple- 
ment the Anti-Trust Act as now nae” 

“Anti-Trust Legislation and Litigation.’’ By 
William B. Hornblower. 11 Columbia Law 
Review 701 (Dec.). 

Address delivered before the American Bar 
Association in Boston last August. 

“The truth is, and there is no logical escape 
from the conclusion, that a literal interpretation 
and an impartialenforcement of the statute would 
stop the wheels of industry and would paralyze 
trade.” 

“The Interstate Trust and Commerce Act of 
1890."" By Ex-Senator George F. Edmunds. 
North American Review, v. 194, p. 801 (Dec.). 

In a foreword the editor of the North American 
Review explains that while Senator Edmunds 
wrote all of sections 2, 3, 5, and 6 of the act, 
and practically all of section 1, the title of the 
law does Senator Sherman no more than justice, 
since he was the originator of the general plan. 

Senator Edmunds, writing from an intimate 
knowledge of all the circumstances under which 
the law was slowly framed, declares, with great 
emphasis and earnestness, that its framers never 
intended that it should be used as a weapon for 
the destruction of honest business, but really 
anticipated that the courts should construe it as 
the United States Supreme Court has construea 
it and apply it for the healthy growth of trade. 
fairly conducted. 
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Senator Edmunds concludes by declaringg 
the Government should strike out boldly, 

“The evils are great,” he says, ‘“‘and ther 
dies must be applied. But it is said that ing 
this the business operations and interests o 
country will be disturbed and upset. Well, i 
‘business interests’ of the great and widesp 
combinations, as now carried on, are cr 
out smaller enterprises and monopolizing i 
tries that should be fairly and equally op 
all, and controlling and enhancing the pricy 
almost everything in every household, must 
from the enforcement of equal laws nece 
to the welfare of the whole people, it is theg 
sequence of their evildoing and must be bk 
and every honest and fair enterprise will surj 
for the good of all... . 

“Business of every civilized country in 
condition of peaceful and stable order 
always —at least generally — adjust itself 
the capacities and necessities of the peo 
in short, to the laws of demand and sup 
which are permanent and supreme. If it 
conducted under circumstances of relative equ 
and of fair dealing there will be healthful 
petition and finally co-operation in producti 
manufactures, commerce, and finance, and 
the industrious labor that moves them 
Large operations need not destroy the small, 
real progress and prosperity will bless the ( 
monwealth. The cynic will say that this 
visionary; but if so, it has been at some peri 
a fact. It can be made so again by patiem 
persistence, and justice.” 

“What's the Matter with Business? I, Vie 
of Frank A. Vanderlip.”’ Outlook, v. 99, p.§ 
(Dec. 9). 

“The Sherman Law, to me, seems like 
attempt at turning back the hands of the clo 
However earnest and sincere the efforts may be 
enforce that law and to compel people who ha 
comprehended the waste and destruction 
remorseless economic warfare to return to 
state of unrestricted competition, however str 
the belief may be that by legislation and judid 
judgments, by fines and imprisonments, it 
be possible to compel the abandonmerts of 
great economic device and force business 
wheel around in its tracks and return to 
status of fifty years ago, the whole effort 
be as futile as the turning back of the hands 
the legislative clock. Time ticks on, let the | 
be what they may.”’ 

“The Industrial Problem.’”’ By Andrew 
negie. North American Review, v. 194, p. Sif 
(Dec.). 

“The Republic has triumphed over all di 
culties in the past and will easily triumph ov¢ 
this, which is really not alarming. An indust 
court passing upon fair prices, as the Interst 
Commission passes upon railway rates, is all! 
need. We are soon to look upon the com 
change in laws regulating industrialism as de: 
able, rejoicing that it brings better security @ 
fair and deserved returns, although no long 
monopolistic prices, to the producer, fairer pri 
to the consumer, and closer and more frien 
relations between employer and employed th 
ever existed before.” 


























“Recent Interpretation of the Sherman Act.” 
y Attorney-General George W. Wickersham. 
) Michigan Law Review 1 (Nov.). 
Address delivered before the Michigan Bar 
ociation last July. : 
“Size alone does not constitute monopoly. 
he attainment of a dominant position in a busi- 
»s3 acquired as the result of honest enterprise 
nd normal methods of business development, 
nota violation of thelaw. But unfair methods 
trade, by destroying and excluding competitors 
means of intercorporate stockholdings, or 
y means of agreements between actual or poten- 
al competitors, whereby the control of com- 
erce among the states or with foreign countries 
any particular line of industry is secured or 
hreatened, expose those who are concerned in 
ich efforts to the penalties prescribed in the 
bcond section of the act, because they are en- 
ged in monopolizing or attempting to monopo- 
ve such commerce.” 
“The Trusts, the People, and the Square 
Deal.” By Theodore Roosevelt. Outlook, v. 
0, p. 649 (Nov. 18). See p. supra. 
“Price Restriction on the Re-Sale of Chattels.”” 
y William J. Shroder. 25 Harvard Law Review 
9 (Nov.). 
Discussing Dr. Miles Medical Co. v. John D. 
Park & Sons Co., 220 U. S. 373, the writer says: 
“It would be difficult to conceive of a re- 
aint of trade more complete than one seeking 
0 fix the prices on all sales from the manufac- 
rer through the intermediate dealers to the 
onsumer. The manufacturer restrains him- 
If by agreeing to sell at only one price and only 
9 contracting dealers. All competition be- 
veen wholesale dealers is destroyed by their 
greement to sell only at a minimum price and 
ly to authorized purchasers. The retail dealer 
ewise is removed from the possibility of com- 
ition by his agreement to sell at fixed prices 
nd to none other than the consumer. No dis- 
overable room for competition is left from the 
manufacturer to the consumer. ... To legal- 
ze the system of fixing prices would furnish the 
trusts’ the most simple and least expensive 
nethod of accomplishing this end. The estab- 
shment of such right would render nugatory the 
forts of a quarter of a century to enforce the 
public policy declared in all the anti-trust 
tatutes.”’ 


Negligence. ‘(Humanity and the Law.” By 
ndrew Alexander Bruce. 73 Central Law Journal 
(Nov. 10). 

“One thing is certain, and that is, that the 
aw of negligence and of tort liability has been, 
nd always will be, progressive. It has in the 
past, it is true, been and perhaps always will be, 
largely judge-made. It has in the past hardly 
been popular in its origin. It has, however, 
hough king and judge made, largely reflected 
he social conscience of the king and of the 
udge. Though circumscribed by formalism it 
had its origin and expansion in a policy of 
temocracy and of humanity. As our democ- 
‘oma humanity grow, that expansion will 
fontinue.’’ 
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Partnership. ‘‘The Desirability of Express- 
ing the Law of Partnership in Statutory Form.” 
By Dean William Draper Lewis, University of 
Pennsylvania. 60 Univ. of Pa. Law Review 93 
(Nov.). 

“‘Whenever a subject is exceedingly complex, 
that is whenever it requires for the unraveling 
of its more difficult problems, close analytical 
reasoning, the chances increase that these weak- 
nesses in the common law system will prevent 
the development of a body of law which will be 
both certain and clear. This is exactly what has 
taken place in the domain of partnership law, a 
subject which presents peculiar difficulties. . . . 
Of course a hundred and more years of judicial 
decision has of necessity cleared up many con- 
crete questions; but the fundamental causes of 
confusion indicated, as well as several minor 
ones, still remain, and there is no reason to 
expect that the next ten, or fifteen, or twenty 
years will make matters any better than they 
are today. -If the law of partnership is to be- 
come more certain than it is, the fundamentals 
must be rendered clear, and this can only be 
done, for the reasons given, by the careful 
statutory expression of rules of law based on 
clear ideas of fundamental principles.” 


Perpetuities. ‘‘Unenforcible Trusts and the 
Rule Against Perpetuities.”” By George L. Clark. 
10 Michigan Law Review 31 (Nov.). 

“In conclusion, if a case should arise of an 
unenforcible trust for a purpose not unlawful in 
itself, it would seem a fair prediction that such 
a trust would be held valid if it should be limited 
in duration to a period not longer than twenty- 
one years after lives in being at the creation of 
the trust.” 


Preferential Voting. See Election Laws. 


Procedure. ‘Uniform Judicial Procedure — 
Let Congress Set the Supreme Court Free.’’ By 
Thomas Wall Shelton. 73 Central Law Journal 
319 (Nov. 3). 

“If it be decided to give announcement to 
the repeal of section 914 of the Revised Federal 
Statutes and the amendment in lieu thereof, of a 
statute or statutes conferring upon the federal 
Supreme Court the power and duty to angers 
and put into effect, on the law side of the federal 
courts, a complete, simple, and —ee sys- 
tem, there will, in the opinion of able and patri- 
otic lawyers, have been taken one of the greatest 
forward strides. This idea was mooted at the 
1910 meeting of the American Bar Association 
at Chattanooga. It met with the official approval 
of the President of the United States in his De- 
cember (1910) message, and there is reason to 
believe that Congress would gladly permit the 
burden to be lifted from its shoulders and placed 
where it belongs.” 


“Necessity for Summary Action in Judicial 
Proceedings.”” By Judge R. B. Middlebrook. 
21 Yale Law Journal 55 (Nov.). 


“No fair observer will contend that at this 
time we are suffering from a tyrannical, domi- 
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neering, or cruel Judiciary. Onthe contrary, the 
powers of our State Nisi Prius Courts have been 
gradually clipped away until our ordinary 
Circuit or District Judge has become hardly 
more than a monitor or moderator, to keep some 
semblance of order during a trial. This is espe- 
cially true in our Western states — and Middle 
Western states—in many of which the trial 
Judge gives no oral instructions to the jury, and 
is obliged to refrain from commenting upon the 
testimony, and must give his written instructions 
to the jury upon the law alone, not weighing the 
evidence, and must do so before the final argu- 
ment of counsel to the jury, the Court’s written 
instructions being read to the jury by counsel, 
and not by the Court. A restoration of the 
ancient Common Law powers of the Judiciary 
should be given Nisi Prius Judges.”’ 


See Criminal Procedure. 


Professional Ethics. ‘‘The Duties of Attor- 
ney.’’ By Hon. Edwin Baker Gager, M. A. 21 
Yale Law Journal 72 (Nov.). 


“The longer I live the more clearly I see and 
the more strongly I realize that the reason why 
so many fail to reach a high standing in the pro- 
fession is that in the earlier years of their practice 
they did not adequately realize that the law is 
and always will be a learned profession, involv- 
ing a lifetime of labor as the condition of its 
highest rewards. The man who knows is the man 
sought for by those desiring assistance in any 
profession; and it is as true of the lawyer as of 
the engineer, the surgeon, or the specialist in 
any line; and this knowledge, to be effective, 
must be your own knowledge.” 


Property. See Succession. 


Public Service Corporations. ‘The Origin 
of the Peculiar Duties of Public Service Com- 
panies, II, III.’"" By Charles K. Burdick. 11 
Columbia Law Review 616 (Nov.), 743 (Dec.). 


For the first instalment of this important 
monograph, see 23 Green Bag 427-428. 

“It seems to me that this discussion has made 
it clear that the common law does not impose 
public service duties upon businesses simply 
because they are of importance to the public 
and are enjoying a virtual monopoly. The only 
legitimate method of controlling the service and 
charges of such business is by legislative regu- 
lation. Any attempt by the courts to impose 
public service duties upon such businesses, inde- 
pendent of statutory regulation, constitutes 
judicial legislation, or, in other words, a usurpa- 
tion of the functions of an entirely separate 
branch of the government. I frankly admit 
that there are dicta in support of such judicial 
action, and that there are one or two decisions 
which are based on the assertion that the right to 
so act inheres in the courts of common law. 
However, I believe I have shown that both the 
reasoning and authorities by which the courts 
have sought to support such decisions and such 
dicta (in the rare instances where the latter are 
more than unargued suggestions) are most un- 
satisfactory, a that the cases which take an 
opposing position are at once more numerous 
and present a sounder exposition of the law.”’ 


The Green Bag 


Railway Rates. ‘‘The Legal Basis of Rap 
Regulation — Fair Return on the Value Ep. 
ployed for the Public Service, II.’’ By Edwar 
C. Bailly. 11 Columbia Law Review 639 (Nov), 

Continuation of article noticed in 23 Greg 
Bag 429. 

“What is a fair net return on present valy 
is really a question of fact which must be dete. 
mined by the circumstances of each particuly 
case. Briefly, the market or current rate upm 
equally hazardous investments is determinative, 
for, while rates cannot legally be reduced toa 
point where they become confiscatory, the 
security of the investment is not guaranteed by 
the public. Rates which should yield a far 
return may cease to do so because of competition 
or other forces, but they are not thereby rendered 
confiscatory. It is under such circumstancy 
that value of the service becomes an important 
consideration.” 


“The Interstate Commerce Commission.” 
By James W. Crook. North American Revien, 
v. 194, p. 858 (Dec.). 

A review of the legislation under which th 
Commission performs its functions and descrip 


tion of some of its powers as defined by statute 
and judicial decision. 


Real Property. See Torrens System. 


Succession. ‘‘Meaning of the Word ‘Issue 
in Gifts to ‘Issue.’’’ By Prof. Albert M. Kale. 
“Meaning of the Word ‘Issue’ in Gifts to 
‘Issue’ — Another View.’’ By Willard Brooks 
of the Chicago bar. 6 Illinois Law Review 2i, 
230 (Nov.). 

Professor Kales favors a rule of constructio 
which would divide gifts to ‘‘issue’”’ per capil 
rather than per stirpes. Mr. Brooks thinks that 
a testator using the phrase ‘‘to the issue of A’ 
probably has in his mind something more tha 
“children”; “‘it is rather some more extensiv 
group which the testator regards as the equiv 
lent of the ‘stock’ or stirps of the ancestor.” 

“The Doctrine of Survivorship and the Deb- 
nition of a Vested Remainder.’ By Henry W. 
Webber. 10 Michigan Law Review 26 (Nov.). 

“The real reason for the early English rul 
[which was the same as that in the leading cas 
of Moore v. Lyons, 25 Wend. 118] seems to have 
been mooted, because not always apparent from 
the decisions. It will be found, however, upot 
a study of the authorities, that the desire to 
avoid disinheritance of descendants and posterity 
is the underlying principle running through al 
the cases.” 

See Perpetuities. 

Survivorship. See Succession. 


Torrens System. ‘‘The Land Transfer Re 
port.”” By Eustace J. Harvey. 27 Law Quarter 
Review 417 (Oct.). 

“The state of mind underlying this Report 
is one of great distrust of the registering body. 
The Commissioners propose to take out of th 





3 Of Rate 
ilue En. 
y Edwari 
9 (Nov,), 
23 Gree 


ont value 
be deter. 
articular 
ate upo 
minative, 
iced toa 
ory, th 
nteed by 
ld a fair 
npetition 
rendered 
mstances 
m portant 


mission.” 


Index to 


hands of the Registrar the more complex trans- 
actions with land, the mortgage and the settle- 
ment, leaving him the simplest only, the sale. 
_,. The experiment which has to be tried is, 
whether a Register based on simple and logical 
lines, in which every transaction is effected on 
the Register, and on the Register alone, can be 
made to succeed in England, as it has done on 
the continent and in Australia. This, it is be- 
lieved, is the only type of Register which could 
supersede the old system of conveyancing.” 


Trusts. ‘Powers in Trust and Gifts Implied 
in Default of Appointment.” By Prof. John 
Chipman Gray. 25 Harvard Law Review 1 


(Nov.). 


“A power may be given to a man, the exercise 
of which does not derogate from his own estate 
or interest, —that is, which is not a power 
appendant, but which derogates from the estate 
or interest of some other person or persons. 
The donee may have an estate or interest in 
the property, as when property is given to A. 
for life, with a power to him to appoint the 
remainder; this is called a power in gross or 
collateral. Or the donee may have no estate or 
interest in the property, as when property is 
given to A. for life, with a power to B. to appoint 
the remainder; this is called a power simply 
collateral. 

“Is such a power ever a power in trust? 

“A system of law is conceivable in which equity 
would compel a donee to exercise such a power 
or would exercise it for him. In such a system 
a power of this kind might be properly called a 
power in trust. 

“But such is not the system of our law. 

“When our law thinks that the objects of a 
power ought to have an estate or interest in the 
property, although no appointment has been 
made, it does not compel the donee to exercise 
the power, nor does it exercise it for him, but it 
declares that there is an implied gift to the 
objects of the power in default of appointment.” 


See Perpetuities. 


Uniformity of Law. See Partnership. 


Wills and Administration. See Succession. 


Workmen’s Compensation. ‘Workmen’s 
Compensation in Illinois.” By Samuel A. 
Harper. 6 Illinois Law Review 255 (Nov.). 


_ “The subject of compulsory compensation for 
industrial accidents is a new one in this country, 
and while I thoroughly believe that another 
decade will find every one agreed upon the propo- 
sition that any state may adopt such a law, 
purely as a police measure, with some limitations 
upon the right of trial by jury tending to dis- 
courage the exercise of such a right, at the same 
time, in view of the lack of general information 
upon the subject and the consequent immature 
state of public opinion, it would perhaps be 
unwise, as a question of practical legislation, to 
attempt, at this time, to enact an unqualified 
compulsory compensation law, such as was done 
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in New York, when the beneficial results which 
must follow from the operation of such a law 
are the real objective, rather than the mere 
establishment of the principle of compensation 
without negligence or fault. 

‘That the law should read into every contract 
of hiring a limited guaranty by the master to his 
servant against injury to life or limb while the 
servant is going about his master’s business, 
when it appears that the larger proportion of 
such injuries in almost all employments are 
incidental to the business, does not seem any 
more unreasonable than that the law should 
conclusively presume that the servant, upon 
entering the employment, voluntarily assumed 
in advance all the necessary and inherent 
hazards of the trade. While such a proposition 
might seem novel and not in accord with the 
purely juristic notion of the state, in contrast 
with the social conception of the present, this 
fact alone should not - conclusive in determin- 
ing whether it is sound or unsound... . 

“If the fault is not the employer’s, is it not his 
responsibility? We believe this will be the 
ultimate conviction of the courts, as it is now the 
opinion of the majority of both lay and profes- 
sional students of the problem.” 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. ‘‘La Follette’s Autobiography.” 
By Robert M. La Follette. American Magazine, 
v. 73, p. 143 (Dec.). 

Dealing with “the Reed Congress and the 
new national issues,’’ Senator La Follette 
records his impressions of Blaine, McKinley, 
Hanna, and other great figures of that period. 


“Explaining Mr. Wickersham.” By an 
Insider. Metropolitan Magazine, v. 35, p. 18. 

“Mr. Wickersham is a good lawyer. No one 
who knows anything about his professional 
career will deny that. ... As the associate of 
Mr. Cadwalader and Henry W. Taft, the 
President’s brother, Mr. Wickersham made a 
specialty of the law applicable to corporations, 
and his clients, through selection, became 
almost entirely large corporations having their 
principal offices in New York.” 

“Woodrow Wilson: Political Leader.” By 
Burton J. Hendrick. McClure’s, v. 38, p. 217 
(Dec.). 

An account of Governor Wilson’s encounter 
with the political machine of his state and of 
his success as a political leader. 

Party Politics. ‘‘Some Possible American 
Presidents.” By H. Hamilton Fyfe. Fort- 
nightly Review, v. 90, p. 899 (Nov.). 

Treating of Woodrow Wilson, Theodore 
Roosevelt, Judson Harmon, William J. Gaynor, 
and others. ‘‘That Mr. Woodrow Wilson could 
be elected, if he were put forward as candidate, 
seems extremely probable.” 





Latest Important Cases 


Corporations. Payment of Unearned 
Dividends Equivalent to Misrepresenta- 
tion. N. Y. 

The Court of Appeals of New York 
has handed down a decision reversing 
the majority decision of the Appellate 
Division of the Supreme Court for the 
First Department, and adopting as its 
own decision the minority decision 
written by Justice Miller and concurred 
in by Justice Dowling in the suit of Marx 
and Moses Ottinger against John R. 
Bennett and other directors of the 
American Ice Company. In upholding 
the sufficiency of the complaint, the 
court concurred in the minority Appel- 
late Division decision that ‘‘one who 
intentionally deceives another to his 
injury, no matter how, is accountable 
for the wrong; that a party is liable for 
misrepresentations whether by conduct 
or words, made for another to act upon, 
if they were calculated to deceive, and 
if in fact they do deceive such other 
person into acting in reliance upon 
them tohisinjury. It is quite as easy to 
deceive by acts as by words, and the deed 
is often more effectual than the word.” 

In the answer to the suit the direc- 
tors of the ice company denied that the 
dividend had been declared for the pur- 
pose of deceiving any one, and stated 
that the stock had been publicly sold on 
the New York and other stock ex- 
changes. With respect to this plan the 
Court held: 

“A declaration of a dividend by a 
going concern implies earnings from 
which to pay it, and the publication of 
the fact to such a declaration is calcu- 
lated to induce the public to believe that 
the dividend has been earned and the 
corporation is prosperous. .. . 





“We have had many illustrations in 
cases before us of the devices to deceive 
the public employed by managing dj. | 
rectors, who misuse their positions to 
promote stock speculation and the pay. 
ment of dividends out of capital isa 
familiar one. When that is done to 
induce the public to purchase shares of 
the company and thereby ‘create a ficti- 
tious value, upon which the wrongdoers 
may trade, they should be held account. 
able precisely as though the like decep. 
tion had been practised by actual mis 
statements.” 

See Monopolies. 

Insurance. Construction of Policy 
— Liability for Damage by Explosion and 
by Fire. N. Y. 

In Wheeler v. Phoenix Insurance Co, 
decided by the New York Court of 
Appeals, Nov. 3 (N. Y. Law Jour, 
Nov. 14), a fire insurance policy stated 
that the company should not be liable 
for loss occurring from certain causes 
enumerated ‘‘or (unless fire ensues, and 
in that event, for the damage by fire 
only) by explosion of any kind.” 

The Court (Haight, J.) held (we quote 
from the syllabus), that the phrase 
“unless fire ensues’ should be read as 
meaning ‘‘unless fire follows or comes 
after, or as a consequence of, the ex 
plosion”; that the words ‘“‘by explosion 
of any kind’”’ did not refer to fire as an 
agency producing the explosion, but to 
the different kinds of materials which 
explode, such as powder, gas, dust, ete. 
If, therefore, as in this case, the prop- 
erty insured is a grain elevator, and 4 
fire starts in one of the rooms causing 
an explosion of dust which wrecks and 
destroys the building, the company is 
liable on the policy. 





Latest Important Cases 


Interstate Commerce. Federal 
Safety Appliance Act Applies to Cars 
Other than Those Used in Moving Inter- 


state Traffic. U.S. 


In Southern Railway Co. v. United 
States (L. ed. adv. sheets, p. 2), the 
Supreme Court held, sustaining the Dis- 
trict Court for the Northern District 
of Alabama (164 Fed. Rep. 347), in an 
opinion filed October 30, that the 
Safety Appliance Act of March 2, 1893, 
27 Stats. 531, chap. 196, as amended by 
the Act of March 2, 1903, 32 Stats. 943, 
chap. 976, applies to all locomotives, 
cars, and similar vehicles used on any 
railroad which is a highway of interstate 
commerce, whether actually in use in 
such commerce or not. 

We quote from the opinion, written 
by Mr. Justice Vandevanter: 


“We come, then, to the question 
whether these acts are within the 
power of Congress under the com- 
merce clause of the Constitution, con- 
sidering that they are not confined to 
vehicles used in moving interstate traffic, 
but embrace vehicles used in moving 
intra-state traffic. The answer to this 
question depends upon another, which 
is, Is there a real or substantial relation 
or connection between what is required 
by these acts in respect of vehicles used 
in moving intra-state traffic and the 
object which the acts obviously are 
designed to attain, namely, the safety 
of interstate commerce and of those 
who are employed in its movement? 
Or, stating it in another way, Is there 
such a close or direct relation or con- 
nection between the two classes of traffic, 
when moving over the same railroad, as 
to make it certain that the safety of the 
interstate traffic and of those who are 
employed in its movement will be pro- 
moted in a real or substantial sense 
by applying the requirements of these 
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acts to vehicles used in moving the 
traffic which is intra-state, as well as 
to those used in moving that which is 
interstate? If the answer to this ques- 
tion, as doubly stated, be in the affirma- 
tive, then the principal question must 
be answered in the same way. And 
this is so, not because Congress possesses 
any power to regulate intra-state com- 
merce as such, but because its power to 
regulate interstate commerce is plenary 
and competently may be exerted to 
secure the safety of the persons and 
property transported therein and of 
those who are employed in such trans- 
portation, no matter what may be the 
source of the dangers which threaten it. 
That is to say, it is no objection to such 
an exertion of this power that the 
dangers intended to be avoided arise, 
in whole or in part, out of matters 
connected with intra-state commerce.” 


Irrigation. Irrigation Company may 
not Include Value of Water Rights in its 
Valuation made for Rate-Fixing Pur- 
poses. U.S. 


That an irrigation canal company 
engaged in diverting water from a river 
and conveying it to the lands of distant 
owners for sale for irrigating purposes, 
is not the owner of the water carried or 
the water right created by its diversion, 
and is not entitled to have the value 
of such water right included as property 
by the carrier in the valuation of its 
property for rate-fixing purposes, is the 
broad doctrine laid down by United 
States Circuit Judge Morrow in refus- 
ing the application of the San Joaquin 
Kings River Canal Irrigation Company 
for an injunction to restrain the enforce- 
ment of certain rates fixed by the Boards 
of Supervisors of three counties in Cali- 
fornia, for water for irrigating purposes. 
(San Joaquin & Kings River C. & I. Co. 
v. County of Stanislaus et al.) 
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“The water right must,” says Judge 
Morrow, “‘be the right of the consumer 
and attached to his land, and not the 
right of the complainant attached to its 
canal system. It follows that under 
the law of this state it cannot be valued 
as a property right upon which the com- 
plainant is entitled to an income from the 
water rate to be paid by the consumer.” 


Marriage and Divorce. Desertion 
— Removal of Statutory Ground by Co- 
habitation during Portion of Three-Year 
Period. Mass. 


A statute permitting absolute divorce 
on the ground of desertion, it was held 
not to have been “utter desertion” for 
three consecutive years next prior to 
the filing of the libel, when the libelant, 
whose wife had left him, cohabited with 
her for four days during the three-year 
period. La Flamme v. La Flamme, 96 
N. E. 62, Massachusetts Supreme Judi- 
cial Court, Oct., 1911. 


Monopolies. Restraint of Trade 
by International Harvester Company — 
Party to Unlawful Combination. Mo. 

The International Harvester Company 
of America was ousted from Missouri 
and fined $50,000 by the Supreme Court 
of that state Nov. 14. Judges Lamm, 
Brown, Ferris, and Woodson concurred 
in the opinion. Chief Justice Valliant 
also wrote an opinion, which was con- 
curred in by Judges Lamm, Brown, and 
Ferris. It left the amount of the fine 
to be fixed by the court after the com- 
pany made a showing that it would 
comply with the law. 

The opinion found that competition 
was lessened and that practically all of 
the harvester business was done by the 
respondent company in the state. It 
held that it was contrary to the laws 
of the state of Missouri for one company 
to conduct the business of another, as 
in this case. 


The Green Bag 


Judge Graves in his opinion said: 

“The respondent was a part and pared 
of this gigantic and nefarious schem, ™ 
For some years it has been the mer ff 
sales agent of the International Har. | 
vester Company — the New Jersey com. | 
pany. It was licensed in this state ty 
sell its own goods, but it is now selling 
the goods of another. As such party ty 7 
an unlawful arrangement or combina 
tion it should suffer the penalties pre } 
scribed by our laws.” , 

Railway Rates. ‘Long and Shon | 
Haul” Clause — Interstate Commen © 
Commission without Power to Mak 
General Reductions of Rates. U.S. 

In the Spokane rate case (Interstar 
Commerce Commission v. Union Pacifi 
R. Co. and Atchison, Topeka & Santa kk 
R. Co.), the Court of Commerce handed 
down a decision at Washington Nov. 14, 
sustaining the validity of the long and 
short haul clause, but denying the power 
of the commission to make _ generd 
reductions instead of fixing particular 
rates. The Court said: 

“In so far as the Commission attempts 
to determine the relation of the long- 
and-short-haul rates, irrespective of 
absolute rates, it goes beyond any 
authority that has been vested in it. 

“The practical effect of the commis 
sion’s order is to either compel a blanket 
rate from the entire East to the entire 
West, or to prevent the carriers from 
getting all the business which they now 
secure without loss by making rates 
which enable merchants to meet the 
market competition.” 

Judge Archbald, dissenting, took the 
ground that no guide is supplied by 
Congress for the determination by the 
Commission of the particular cases if 
which a higher charge may be made for 
the shorter haul. 

The case has been appealed to the 
United States Supreme Court. 
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FEDERAL INCORPORATION 


HERE is little doubt that Con- 
gress, under the interstate com- 
merce clause of the Constitution, has 
the legal right to issue a federal charter 
of incorporation to a corporation which 
purposes to engage in interstate com- 
merce. Hamilton’s proposition for a 
United States Bank was met by the 
argument of Madison that the Consti- 
tutional Convention of 1787 had re- 
jected the grant of a power to Congress 
to give charters of incorporation, and 
that the proposed incorporation of a 
federal bank would be unconstitutional. 
Doubts on this score were set at rest 
by the decision of Marshall in McCul- 
loch v. Maryland,’ upholding the con- 
stitutionality of the incorporation of 
the second United States Bank. Marshall 
held that Congress has the power to 
create a corporation whenever the cor- 
poration is a necessary or proper means 
for carrying into execution any power 
conferred by the Constitution upon 
the Government of the United States. 
Inasmuch as regulation of interstate 
commerce cannot be carried out by 
more appropriate or efficacious means 
than federal incorporation, and such 
regulation cannot be complete without 
recourse to incorporation, the power to 
incorporate seems to be implied in the 
interstate commerce clause. 
It is important to emphasize the fact 
that federal incorporation should not 
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be looked upon chiefly as a device to 
afford a special class of corporations 
immunity from state restrictive legis- 
lation. While some of its advocates do 
lay stress on that consideration, one 
may easily fall into the temptation to 
forget that legislation can no more de- 
prive the states of their constitutional 
powers than it can add to the delegated 
powers of the federal Government. The 
decisions of the Supreme Court are set- 
ting the boundaries separating federal 
and state powers, and Congress can only 
follow the traii blazed by the interpre- 
tation of the fundamental flaw. The 
advantages of federal incorporation are 
sufficiently numerous without any sup- 
posed immunity of greater extent than 
corporations now have the legal right to 
enjoy. The greater uniformity and sim- 
plicity of corporation law under a system 
of permissive federal incorporation, and 
the ease of its administration both in the 
interest of the corporation itself and of the 
public, are alone sufficient advantages. 
Congress should not proceed upon the - 
theory that the federal jurisdiction over 
federal corporations excludes at every 
point the state jurisdiction. The right 
of the state to exercise its own police 
powers for the protection of purely local 
interests should be freely admitted. A 
hint of the way in which it might be 
possible to determine the scope of this 
state jurisdiction may perhaps be found 
in Missouri Pacific Ry. Co. v. Larrabee 
Mills. In this case the Supreme Court 


211 U. S. 612. 
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made a distinction between “matters 
national’’ and “matters of local inter- 
est,” holding that the latter are sub- 
ject to regulation by the states in the 
absence of federal legislation. Another 
decision bearing upon the subject was 
rendered much earlier in Brown v. Mary- 
land,* wherein Chief Justice Marshall 
said: _ 

“The power to regulate interstate 
commerce is co-extensive with the sub- 
ject on which it acts, and cannot be 
stopped at the external boundary of a 
state, but must enter its interior.” 

How far into the interior? Obviously 
not so far as to render the federal police 
power co-extensive with that of the 
state. However vaguely defined the 
limits of federal jurisdiction, the Supreme 
Court cannot repudiate the principle 
underlying the remark in Gibbons v. 
Ogden,‘ repeated in the Employer's Lia- 
bility cases,’ that the power of the 
federal Government does not extend to 
“that commerce which is completely 
internal, which is carried on between 
man and man in a state, or between 
different parts of the same state, and 
which does not extend to or affect other 
states.” The upshot seems to be that 
carefully drawn statutes of the states, 
relating to such subjects as taxation of 
corporate property within the state, 
labor disputes, and the public health, 
need not clash with federal laws incorpo- 
rating and regulating interstate com- 
panies. Just what powers the states 
would retain over federal corporations is a 
problem which raises numerous consti- 
tutional questions. However these ques- 
tions will be ultimately derided, the 
states must adequately protect their 
own interests by suitable laws unless 
our form of government is to undergo 


®12 Wheat. 419, 446-7. 
*9 Wheat. 1, 194. 
207 U. S. 463, 493. 
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a radical transformation. And suq 
state legislation kept rigidly withj 
bounds by federal authority need nf 
be detrimental to the interests of federd 
corporations, which should be able t 
look to the national authority for ad 
quate protection from unreasonable in | 
terferences and variegated restriction 


VERBOSE INDICTMENTS 


T was De Quincey, we believe, wh 
wrote of murder as a fine art; th 
United States too often treats it as, 
sport. In almost every state in th 
Union an indictment for murder con. 
tains words enough to fill a coiumn o 
an ordinary-sized newspaper, and sound 
like the ravings of a lunatic. Here is 
an example: 

“That the said A. B C. a certain 
pistol then and there charged with gun. 
powder and leaden bullets, which said 
pistol he, the said A. B. C., then and 
there in his right hand had and held, 
then and there unlawfully, purposely, 
and of deliberate and premeditated 
malice, did discharge and shoot off to, 
against, and upon the said D. C., with § 
the intent aforesaid, out of the pistol 
aforesaid by the force of the gunpowder 
aforesaid, by the said A. B. C., with the 
leaden bullets aforesaid, out of the pistol 
aforesaid, then and there shot off and 
discharged as aforesaid, him, the said 
D. C., in and upon the upper right side 
of the back of him, the said D. C., then 
and there. iy 

The example is genuine, and is not 
quite as meaningless as it looks. It 
expresses, in part, the sporting theory 
of justice, which turns a murder trial 
into a game of skill between opposing 
lawyers. The slightest variation from 
statutory form loses the game, and n0 
fact is better known than the fact that 
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crimes of the most heinous character 
have many times been set aside solely 
on account of trivial verbal omissions 
in the indictment. 

In Canada they do things differently 
—and the doing stands to their credit. 
An indictment there reads like this: 
“The jurors of our lord the King pre- 
sent that A. B. C. on the tenth day of 
May, one thousand nine hundred and 
ten, at the city of Winnipeg, in the 
Province of Manitoba, murdered D. C.” 
The procedure thus concerns itself with 
the offense, not with the possibilities of 


legal sport. 


A QUESTION OF PROFIT 


HERE is a certain Representative 

in Congress from Michigan who 
was once summoned as witness in a 
case being tried at Saginaw, the sum- 
mons being based on his expert knowl- 
edge of the lumber business. It appears 
that the whole case hinged on whether 
or not merchantable lumber had been 
supplied a certain firm, as set forth in 
its contract with the party of the 
second part. 

Representing the opposition there 
» appeared a very vociferous lawyer who 
made up in noise what he lacked in 
argument. He would shout and roar 
and pound the table in front of him 
like an auctioneer. 

“What,’’ demanded counsel in sten- 
torian tones of the witness, “what do 
you regard as merchantable lumber?” 

“Lumber that may be sold at a profit,” 
replied the imperturbable witness. 

The lawyer pounded the table again, 
strutted about, shouted a good deal 
more, and finaily came back at the 
witness in this wise: 

“And what, sir, would you regard as 
merchantable grain?” 

“I don’t know anything about grain.” 

“Ah, you don’t, you don’t, eh?” 
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Wel!, then, what about merchantable 
fruit?” 

“No fruit. I am a lumberman.” 

“Come now, my dear sir. As to slabs 
and culls—should you say that they 
were merchantable?” 

“They are products of the mills.” 

“Oh, ho!’’ fairly yelled this lawyer 
this time. ‘Can you tell the honorable 
Court whether you have any ideas at 
all about any kind of merchantable 
goods?” 

“Oh, yes,” replied the redoubtable 
witness. “‘A lawyer, for example, who 
tried his case with his brains — I should 
call him a merchantable lawyer; but 
the one who tries his case with his mouth 
and his hands and feet I should call a 
cull!’’ 

That closed the cross-examination. 


LAWYERS AND CLIENTS 


OW and then a lawyer submits 
himself to the control of his client 
and goes contrary to his own judgment. 
The result is, of course, generally un- 
satisfactory to counsel, court, and client. 
In a case tried before a New York 
court, the defendant’s counsel, an ami- 
able gentleman, allowed his client to 
persuade him toask a number of irrele- 
vant questions which the Court, of course, 
excluded. At last he asked another 
question so grossly out of place that 
the judge said, ‘That is certainly 
irrelevant.” 

“IT know it, your Honor,’’ answered 
the lawyer, looking up at the ceiling, 
“but I asked it to gratify my client.” 

“Well, sir,” rejoined the judge, 
blandly, “during the rest of this trial 
the Court will endeavor to protect you 
from your client.” 

James T. Brady, of the New York 
bar, was once employed to argue a 
doubtful case in the Supreme Court 
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of that state. The plaintiff in the trial 
of the case had rested too soon, stopping 
short in his proof, and had, therefore, 
been non-suited. 

Mr. Brady told his client that he 
doubted whether he could get the Su- 
preme Court even to consider the case, 
but that he wouid do his best. In argu- 
ing the case for an appeal, he stated the 
facts, and concluded his account of the 
evidence for his own side by saying: 

"And hereupon the plaintiff rested.” 

“Rested, sir!’’ exciaimed the Chief 
Justice, who saw the fatal defect, ‘““why 
did he rest?” 

Mr. Brady, seeing that his fears were 
to be realized, shrugged his shoulders, 
and observed: 

“If your Honor please, that question 
has given me much anxiety. I have 
devoted nearly two weeks to a search 
for the reason why, at so early and in- 
convenient a period in this case, the 
plaintiff rested, and I have arrived at 
the conclusion, the only one, in my 
judgment, that can be sustained on 
principle and authority, that he must 
have been very much fatigued!’’ 

The judges laughed, but they dis- 
missed the case without hearing the 
other side. 


WITHOUT PRECEDENT IN LAW 


HE humdrum grind of the average 
country County Court House is 
generally monotonous enough, but most 
of them are fortunately blessed with a 
wit of greater or less dimensions, usually 
among the minor officers, who takes it 
upon himself to let in a little genial ray 
of sunshine now and then to relieve the 
tedium. It is not surprising, then, that 
Essex County, Mass., the home of such 
legal lights as Rufus Choate, Caleb 
Cushing, Judge Story, Otis Lord and 
other notables, should produce in one 
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Daniel Potter, a deputy-sheriff, a wit of 
sizable calibre. 

Entering a newspaper office in Salem 
he leaned confidentially close to the / 
city man and said: “Don’t let this g 
any further, but I expect to go tomorroy 
where I never went before, and can 
never go again.” 

While the editor knew the timbre of 
his caller, yet his keen nose for news 
led him to ask for details that he fel 
might give him a good local leader, 
and he was all attention as he asked 
for the full “story.” 

“T am going,’”’ began Potter seriously, 
“into my fiftieth year.” 

The other day Mr. Potter hustled 
half out of breath into the office of a 
prominent and dignified lawyer and 
addressing the attorney in a decidedly 
hurry-up tone, said: — 

“I want you to tell me, Mr. Lawrence, 
as quickly as you can, whether or: not 
it is legal for a man to marry his widow's 
sister?”’ 

“Well, I'll declare, Potter,” replied 
the attorney, in all gravity, ‘‘that par- 
ticular question never occurred to me 
before. I'll have to look it up. Sit 
down a moment.” 

The lawyer arose and went to his 
bookcase, from which he was in the act 
of removing a large volume when the 
real drift of the question flashed through 
his mind and as he whirled around the 
big tome flew from the lawyer’s hand 
toward the disappearing form of the 
deputy-sheriff as he made his escape 
through the open doorway. 


THE LAW AND FAITHLESS 
LOVERS 


LMOST every country has appar- 
ently come to the cold-blooded 
conclusion that cold cash is a fairly 
good remedy for a broken heart, but 
Great Britain is probably the best juris- 
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diction, from the plaintiff's point of 
view, for breach of promise actions. 
It is almost a certainty that the Eng- 
lish lass who can show that her affec- 
tions have been seriously trifled with 
will receive a substantial award. 

Breach of promise actions, as under- 
stood in this country, are unknown in 
Germany, a special law providing rules 
and regulations for love’s young dream. 
When a couple desires to become en- 
gaged, they visit the town hall, declare 
their willingness to marry, and sign a 
series of documents, duly witnessed, 
which render a jilting on the man’s 
part practically out of the question. 
Should either party discover that a mis- 
take is being made, the couple again 
visit the town hall, and another series 
of documents is signed, and the engage- 
ment declared off. The municipal 
authorities settle the matter of financial 
compensation for heartaches, if any is 
claimed. 

In France, Austria and Holland, the 
law requires that the plaintiff show that 
she has suffered pecuniary loss, directly 
or indirectly, by reason of the falseness 
of her lover. 

In Italy substantial damages will be 
awarded if the allegation is proven, but 
inasmuch as proof must consist of a 
written promise to marry, in explicit 
terms, few cases are ever brought into 
court. As, however, the warm-blooded 
daughters of Italy are not indisposed to 
taking matters in their own hands, 
along with a stiletto, lovers are wary of 
showing a fickle disposition. 


A QUAINT OATH 
N THE Isle of Man many curious 
and quaint customs still survive, 
especially in connection with the ma- 
chinery of the law. The oath adminis- 
tered to the High Court judges is a 
good illustration. It runs: — 
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By this book (a Bible) and the contents 
thereof, and by the wonderful works that God 
hath miraculously wrought in the heaven above 
and the earth beneath in six days and six nights, 
I do swear that I will, without respect of favor 
or friendship, loss or gain, consanguinity or 
affinity, envy or malice, execute the laws of this 
isle justly between party and party as in- 
differently as the herring backbone doth lie in 
the midst of the fish. So help me God and the 
contents of this book. 


It will be observed that this is not 
merely an oath, but a declaration of 
Christian faith, and a reference to 


what was at one time the great industry 
of the isle — herring fishing. 


A TOO INQUISITIVE JUDGE 


N THE city of Richmond, Va., all of 
the municipal courts have quarters 
in the City Hall, and commodious cham- 
bers are provided for the several city 
judges. One of these is very near the 
jury room for that court. We are in- 
debted to a member of the Richmond 
bar for the story of a very funny occur- 
rence. 

On a certain day not many years 
since, the court referred to had been 
engaged during the morning session in 
the trial of a civil case. About thenoon 
hour, it had been fully argued, and the 
court was ready to take a recess for lunch. 

The presiding judge, an affable, popu- 
lar and able man, had given ample 
instructions on the law in favor of the 
plaintiff, in what seemed to him a very 
plain case, and sent the jury to their 
room to agree upon a verdict. He was 
so confident that there would be no 
delay or trouble that he permitted all 
the court officers to leave, saying that 
he would receive the verdict, and then 
get his own lunch. However, contrary 
to His Honor’s expectations, the jury 
kept him waiting a long time. As the 
minutes went by, his appetite grew, and 
so did his impatience. 
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He heard loud voices coming from 
the jury room nearby, and at last 
curiosity got the better of him, and 
without further thought, he climbed 
upon the back of a chair, and, balancing 
himself with difficulty and craning his 
neck, looked over the transom of the 
door of their room to see what was the 
matter. There he beheld the foreman, 
one of his oldest and stanchest friends, 
standing in their midst, making a vigor- 
ous speech to the jury in deadly earnest 
against the court’s instructions, and 
plainly heard this interruption of the 
speaker by a juror: — 

“But, Mr. Foreman, you are advis- 
ing us to go against Judge "s positive 
instructions,’ and the foreman’s reply, 

“Yes, I know I am; we all know 
Judge is a good fellow and that he 
knows the law, and that he is all right. 
But he is a d—d fool, he don’t under- 
stand this case.” 

His Honor heard no more, but softly 
and quietly stepped from his unsteady 
position down to the floor. 

In a few minutes the jury brought in a 
verdict for the defendant instead of the 
plaintiff, in accordance with the views 
of the foreman, which the Judge re- 
ceived without comment, dismissed them 
and proceeded to get his delayed lunch. 

He never mentioned to either the 
foreman or any member of the jury 
what he had heard. But he let the 
verdict stand. 


AFRAID OF HIM? 


““47OU are not afraid of me, are 
you?” yelled the lawyer at the 
witness who had been scared speech- 
less by his cross-examination. 
“N-o, n-o,”” muttered the witness, and 
the lawyer had saved the point in the 
record. 
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LAW WITHOUT LAWYERS 


ITH that unreasonable prejudice 
against lawyers that is frequently § 
exhibited by miners, plainsmen, and other 
pioneers of civilization, the early minen 
of Pike’s Peak region enacted this law: 

“Resolved, That no lawyer shall be | 
permitted to practise law in any court 
in this district, under penalty of not 
more than fifty, nor less than twenty | 
lashes, and be banished from the 
district.” 

It is not known that any person 
suffered the penalty of this extraor. 
dinary statute, but it shows the strong 
prejudice of the new community against 
lawyers. This prejudice sometimes ex- 
tends to the technicalities of the law, 
and even to those whose observance is 
necessary to the proper administration 
of justice. An amusing ilustration of 
this tendency occurred in the early 
history of California. 

The jurisdiction of justices of the peace 
was then limited to cases where the 
amount involved did not exceed two 
hundred dollars. One Watson sued a 
Mr. Dunham on a note for four hundred 
dollars. 

As the suit was brought in a justice's 
court, Dunham’s lawyer proposed to 
dispose of it by pleading “no jurisdic- 
tion.”” But, as he was willing to see 
how far justice would go, he reserved 
his plea until “his honor’ had entered 
judgment. 

“Ah, yes, just so,” replied the 
justice. ‘The court has thought of 
that and discovered a remedy. The 
court enters judgment against your 
client for four hundred dollars, and 
issues two executions for two hundred 
dollars each!” 

And he did it. 

When Nevada allowed those who 
quarreled to settle their disputes in their 
own fashion, two men became angry 
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over a wood claim, and one of them 
shot the other’s head off. The best 
counsel in the state appeared for the 
shooter, when his case came up for trial 
before a Judge Adams. 

The judge had his own views of the 
case, and at the proper time gave them 
utterance. When the evidence was all 
in he waved aside the prisoner’s counsel 
and the prosecuting attorney, and 
said: 

"Young man, seeing as this is your 
first offense, I shall let you off this 
time. But you must be very careful 
how you go shootin’ round this way in 
future, for they hung a man over in 
Carson the other day for just doing the 
very same thing.” 

Kentucky once boasted of a judge 
who sympathized with the Nevada 
justice’s method of administrating af- 
fairs. A young man, well dressed, was 
brought into court for trial on a charge 
of grand larceny. The judge, after 
looking at him intently, turned to the 
throng of spectators and said: 

“Gentlemen, I do not believe that 
any man who dresses so decently and 
looks so handsomely as this man does, 
could ever be guilty of stealing. He 
looks like an honest man, and, notwith- 
standing the indictment, I believe he is 
one. All of you who are in favor of his 
going quits, hold up your hands!”’ 

The hands were lifted up, and the 
judge turning to the prisoner, said: 

“There, go now; you are unanimously 
discharged.” 


INSTRUCTION TO THE ACCUSED 


HE recent death of old Colonel 
McIntyre reminds us of the fol- 
lowing instruction he often gave to 
swldiers brought up before him for trial 
for desertion : 
“Now, Marco D’Angelo, 


you are 


charged with dasartion. If you plade 


guilty, which you know you are and 
which the court will find you are, then 
you can expect the laniency of the 
court; but if you piade not guilty, 
which you know you are not, and which 
the court will find you are not, and which 
you are not, then the court will soak 
hell out of you. Now which way do 
you plade?”’ 

Invariably the prisoner would begin 
to tremble with fear, his hands would 
twitch, and in a voice quivering with 
emotion, he would reply: ‘Guilty, sir, 
guilty.” 


GENERAL BREWSTER'’S 
REPLY 


ERE is an account told by Henry 

J. Erskine, of Philadelphia, of the 
only instance in which Benjamin H. 
Brewster, Attorney-General of the 
United States during ‘General Arthur’s 
administration, was ever taunted in 
court of the disfigurement of his face. 
It occurred during the trial of an im- 
portant suit involving certain franchise 
rights of the Pennsylvania Railroad ie 
Philadelphia. Mr. Brewster was then 
the chief counsel of the Pennsylvania 
company. The trial, was a bitterly 
contested affair, and Brewster at every 
point got so much the best of the oppos- 
ing counsel that by the time arguments 
commenced his leading adversary was 
in a white heat. In denouncing the rail- 
road company, this lawyer, with his 
voice tremulous with anger, exclaimed: 
“This grasping corporation is as dark, 
devious, and scarified in its methods as 
is the face of its chief attorney and 
henchman, Benjamin Brewster!” This 
violent outburst of rage and cruel in- 
vective was followed by a breathless 
stillness that was painful in the crowded 
court room. Hundreds of pitying eyes 
were riveted on the poor, scarred face 
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of Brewster, expecting to see him spring 
from his chair and catch his heartless 
adversary by the throat. Never before 
had any one referred to Mr. Brewster’s 
misfortune in such a way, or even in 
any terms, in his presence. Instead of 
springing at the man and killing him 
like a dog, as the audience thought was 
his desert, Mr. Brewster slowly rose and 
spoke something like this to the Court: 
“Your Honor, in all my career as a 
lawyer I have never dealt in personali- 
ties, nor did I ever before feel called 
upon to explain the cause of my physi- 
cal misfortune, but I will do so now. 
When a boy, —and my mother, God 
bless her, said I was a pretty boy, — 
when a little boy, while playing around 
an open fire one day, with a little sister, 
just beginning to toddle, she fell into 
the roaring flames. I rushed to her res- 
cue, pulled her out before she was 
seriously hurt, and fell into the fire 
myself. When they took me out of the 
coals my face was as black as that man’s 
heart.”” The last sentence was spoken 
in a voice whose rage was that of a 
lion. It had an electrical effect, and the 
applause that greeted it was superb, 
but in an instant turned to the most 
contemptuous hisses, directed at the 
lawyer who had so cruelly wronged the 
great and lovable Brewster. That law- 
yer’s practice in Philadelphia afterward 
dwindled to such insignificance that he 
had to leave the city for a new field. 
—From the Chicago Times. 


CONTINUANCE GRANTED 
HE soldier was on trial charged 
with having been drunk and dis- 
orderly. The prosecution had closed 
its case and several witnesses for the 
defense had already testified. The 
counsel for the accused slowly rose. He 
coughed once or twice, and then with a 
tremor in his voice said: 


The Green Bag 


“If the court please, the two prin. 
cipal witnesses for the defense hay 
just arrived. They have been absen 
without leave, and I haven’t had a 
opportunity to interview them, and |J 
would like to have a continuance jy 
order to enable me to do so.” 

“How long a recess do you want?" 
asked the president of the court. 

“Oh, about thirty-six hours I should 
think would be sufficient.” 

“Why, sir, thirty-six hours? We ar 
not going to sit here and listen to any 
three days’ testimony on a drunk and 
disorderly case 

“But,” he interrupted, “if the Court 
please, these are the star witnesses for 
the defense and the defendant has a 
right to produce all material evidence in 
his defense.” 

“That may be true,” replied the presi- 
dent, “but we are not going to sit 
here 

“But, if the Court please,” he again 
interrupted, ‘“‘these soldiers have re 
turned in such a drunk and disheveled 
condition that I cannot interview them, 
nor are they fit to come before the 
court.” 

“Well, that is different.” 

“Yes, sir,”’ he replied. “I have had 
them locked up and I think in thirty- 
six hours they will be sobered up suff- 
ciently to proceed.” 

“Very well, continuance granted,” 
replied the president with a scornful 
look. 


ACCORDING TO LAW 


HE story is told that in the early 
days of the railroad in the West 
there was a farmer who owned two 
well-bred and useful dogs, named Major 
and Tige. The dogs one morning chased 
a stray hog down the road and stopped 
to play at the railroad crossing, with the 
result that Tige was struck by an 
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engine and killed. The owner promptly 
brought suit for damages against theroad. 

Damage suits were a new thing at 
that time, and there were many neigh- 
bors and sympathizers present at the 
hearing. The engineer swore that he 
gave a sharp blast of the whistle as he 
approached the crossing. It looked as 
if the railroad company was “‘to go scot- 
free,” but the attorney for the farmer 
knew his justice. 

“Your Honor,” he said, ‘‘it is required 
by the statutes in such cases made and 
provided, that when any person or 


domestic animal is upon a railroad and 
is seen by the engineer, he must sound 
his whistle. In this instance, your Honor, 
there were two domestic animals inno- 
cently playing on the track, and the 
whistle was sounded only once, when 
it is a positive legal requirement that it 
should have been blown twice, once for 
each dog.” 

So convincing was this argument that 
the country justice would not even give 
the railroad attorney a hearing, and 
awarded the plaintiff the full amount of 
damages sued for. 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


“Do you take this woman for better or 
worse?” 
“I do, jedge, I do. But I hopes we kin 
kinder strike an average.” 
— Washington Herald. 


An attorney who was also secretary of a gas 
company was considerably amused at the re- 
mark of his little five-year-old daughter who told 
agentleman in response to his query as to what 
her father did for a living that ‘‘my father is a 


| lawyer and sells gas.” — Exchange. 


In most lands that maintain a court of justice 
the institution commands the respect of the 
public. It has in its hands the means of securing 
an outward show of respect under any circum- 
stances. In Haiti this power appears to be 
made a source of revenue, according to a story 
told by Mr. H. Prichard in ‘‘Where Black Rules 
White.” 

A Haitian owed a trader twenty-eight dollars. 
A judgment requiring the Haitian to pay four 
dollars a week into court was given, and the 
trader agreed to send a messenger to the magis- 
trate every week for the money. 

In due time he sent for the first instalment, 
and was informed that the Haitian had not paid 


up, but that he should be put in prison for his 
failure. 

Three weeks passed with the same result. 
One morning the Haitian went to the trader’s 
store. What good, he asked, would come to the 
trader if he, the poor man, were thrown into 
prison? Let the trader forgive him his debt, 
and earn thereby untold rewards in a future 
state. 

After some talk, the trader gave him a letter 
of remission, which he went off to present to the 
magistrate. The affair was settled, but the 
Haitian was struck by the bad grace with which 
the magistrate dismissed him. 

He forthwith returned to the trader and asked 
him if he had received the eight dollars already 
paid into court. The trader looked surprised, 
and said that he had received nothing. 

“Then, since you have remitted the debt, that 
eight dollars is mine,” said the Haitian. 

Accordingly he went to the court to present 
his claim. The magistrate at once committed 
him to prison. A consul who had heard the 
story asked the magistrate what the man was 
sent to prison for. 

“For contempt of court,’’ was the reply. 

— Youth's Companion. 
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Monthly Analysis of Leading Events 


The Sherman anti-trust law has occu- 
pied for the past month the position of 
greatest importance in the public mind. 
The acquiescence of the Government in 
the plan for the reorganization of the 
American Tobacco Company is inter- 
preted as in some degree counteracting 
the shock of the steel prosecution, and 
as indicating a more moderate tone on 
the part of the Administration. Too 
great significance is not to be attributed 
to this circumstance, however, for it is 
noticeable that some advocates of a 
broader governmental policy in relation 
to monopoly, Colonel Roosevelt and 
Samuel Untermyer, for instance, com- 
plained that the decree dissolving the 
tobacco trust was not sufficiently drastic. 


While evidently convinced that the 
tobacco trust was bad, Colonel Roose- 
velt has declared the harvester trust to 
have been a good trust, yet Mr. Wickers- 
ham has rejected the International 
Harvester Company’s plan of reorgani- 


zation as not radical enough. The 
Administration cannot be said to have 
become moderate on the trust question, 
even though the tobacco decree suits it. 

Nor has much assurance come from 
President Taft’s third annual message 
devoted to the Sherman act. He main- 
tains, as he has ever since the Standard 
Oil and Tobacco decisions were pro- 
nounced, that the Supreme Court has 
interpreted the act as prohibiting all 
monopolistic combinations, and he 
confidently asserts that business men 
are in a position to determine definitely 
for themselves whether they are acting 
in conformity to the statute. He has 
failed to satisfy the business interests, 


for the reason that the latter will neve | 
be satisfied with an interpretation of 
the law which makes it an instrument of 
unrestricted individualism and sees in it 
no sanction for any legal suppression of 
competition. Mr. Taft, in fact, is at 
odds with the business world because he 
believes in free competition as necessary 
to preserve equality of opportunity 
among a free people. His doctrinaire 
position on an economic issue has its 
counterpart in his views of the common 
law, which are not those adopted in 
England to-day — in fact, he does not 
recognize the possibility of any lawful 
restraint of trade at common law, nor 
does he perceive in the Standaid Oil 
and Tobacco decisions that elasticity 
and vagueness which makes it impossible 
to declare in such positive terms what 
the Supreme Court really decided in 
those great liberalizing opinions. 

While Mr. Taft recognizes the need 
of more specific provisions defining 
wrongdoing and urges a supplementary 
statute permitting voluntary federal 
incorporation, he fails to see that such 
a statute, to be really useful, should be 
really an amplification and extension of 
the Sherman law, plainly making she 
latter no longer viewable as a drastic 
piece of legislation. 

More light is to be looked for from 
other quarters. The hearings given by 
the Senate Interstate Commerce Com- 
mittee in Washington may result in a 
report recommending some palliative 
measures, though in view of the politi- 
cal complexion of the committee little 
more, perhaps, can be expected. To 
assist the committee in its work, the 
National Civic Federation has sent out 
requests for suggestions to twenty thou- 
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sand representative men throughout the 
United States. Judge Elbert H. Gary, 
appearing before the committee, advo- 
cated federal incorporation, with provi- 
sions forbidding overcapitalization and 
with a system of rigid regulation similar 
to that of interstate railroads, as a cure 
for trust evils, and he outlined a thor- 
oughly reasonable and conservative pro- 
gram which was not hostile to great 
combinations of benefit to trade. Sam- 
uel Untermyer, while denouncing the 
Steel Corporation in unmeasured terms, 
favored supervision by a federal com- 
mission similar to that advocated by 
Judge Gary. 

The Illinois Manufacturers’ Associa- 
tion has appointed a committee of twelve 
eminent men representing all sections 
of the country, to draft a bill for pre- 
sentation to Congress, which will clearly 
lay down a rule for the conduct of inter- 
state business, the provisions of which 
will be equally fair to the men who fur- 
nish the capital, the consumer and the 
wage earner. The movement led by the 
National Civic Federation is thus likely 
to make a mass of valuable testimony 
available which cannot fail to have 
some influence on the situation. 

The uncertainty of the business situa- 
tion in its legal phases continues. De- 
crees have been entered in the federal 
Circuit Court at Toledo, O., against the 
electrical trust, and at Baltimore against 
the bathtub trust. The most disturbing 
development of the month, however, is 
perhaps the movement to abolish the 
new Commerce Court. A radical senti- 
ment in the West appears to prefer an 
administrative tribunal somewhat hostile 
to the railroads to an impartial court of 
experts in business law whose judgments 
on distinctly commercial questions shall 
be accredited with the highest authority, 
laving to the Supreme Court the pri- 
mary function of interpreting the Con- 


stitution. The Commerce Court’s order 
entered Nov. 10, enjoining rate reduc- 
tions in the Missouri River rate cases, 
greatly aroused the West, and its deci- 
sion shortly afterward denying to the 
Interstate Commerce Commission the 
power to make general orders has not 
helped the situation. The abolition of 
the Commerce Court, of which there is 
danger, would be a retrogressive step 
and would add to the perplexities of 
business men. 

Some assurance regarding not only 
the outlook for the railways, but the 
general business situation as well, may 
be derived from the fact that there has 
been a drop of fifty-eight per cent in the 
number of railway laws passed in 1911, 
as compared with 1909, as shown in 
reports to the Railway Business Associa- 
tion from forty states whose legislatures 
met this year. The president of the 
association sees in this record not only 
a period of comparative legislative rest 
succeeding much regulation, but also a 
marked tendency toward a constructive 
policy as affecting railways, and in 
many instances affecting general in- 
dustry as well. The number of laws 
passed directly dealing with the rail- 
ways was cut down in the two years 
from 664 to 276. ‘It is evident,” says 
the report of the Railway Business 
Association, ‘‘that at the present moment 
political leaders who advocate a far- 
sighted policy toward railroads do receive 
the support of the voters. We point 
out further that the railways and cognate 
industries have assiduously conciliated 
the public, and that toward the railways 
the growth of public friendliness is now 
shown.” 

In the field of criminal law, the 
country has been treated to the spec 
tacle of monstrosities of criminal pro- 
cedure in California, where the prolonged 
trial of the Los Angeies dynamiters has 
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afforded the most flagrant illustration 
we have had for many years of the evils 
of our system of unregulated challenges 
of jurors. On the other hand, the 
picture is made less gloomy in view of 
the fact that at least two great criminal 
trials have been concluded after being 
conducted with fairness and dignity. 
The Beattie murder case was satis- 
factorily disposed of in Virginia, the 
prisoner being put to death four months 
and six days after the crime was com- 
mitted, although the trial was some- 
what more lengthy than under ideal 
conditions. The Spencer trial in Massa- 
chusetts resulted in a verdict of murder 
in the first degree, having lasted about 
ten days, the defense of insanity having 
been interposed. The machinery of 
justice did not work with such prompti- 
tude in this case as in Virginia, the 
crime having been committed in March, 
1910. Moreover, the defense in the 
Spencer case has been given till January 
Ist to file exceptions. 


The United States Supreme Court 


The Oregon initiative and referendum 
case and the New York cotton corner 
case were among the most important 
argued before the United States Supreme 
Court in November. Instead of hear- 
ing arguments in only seventy-five cases 
before the Christmas holidays, as was 
done last year, the Court had presented 
to it before the Christmas recess this 
winter nearly twice that number. Indi- 
cations now are that the Court will dis- 
pose of half as many more cases this 
year as it did last year. The change in 
pace is generally credited to Chief Jus- 
tice White. His most potent rule in this 
direction is regarded to be the one re- 
cently adopted reducing the time for 
oral arguments before the Court. 


The Green Bag 


The Supreme Court adjourned Noy, 
20 until Monday, Dec. 4, without a. 
torneys for the indicted beef packers jy 
Chicago making any attempt before th 
tribunal to stay the packers’ trial q 
charges of criminal violation of th 
Sherman anti-trust law. 


Presentation of a Portrait of Dean John 
H. Wigmore 


The annual reception of the North. 
western University Law School, on Noy, 
10, was an occasion of unusual interey 
because of the presentation of the por. 
trait of Dean John H. Wigmore, the 
gift of the class of 1911 to the Lay 
School. The portrait of Dean Wigmore, 
which forms the frontispiece of this issue 
of the Green Bag, was painted by Arvid 
Nyholm, a noted Swedish painter, who 
since 1905 has made his home in Chicago. 
The presentation speech was made by 
Stephen S. Gregory, president of the 
American Bar Association, who said d 
Dean Wigmore: “His name and his 
work are familiar to lawyers throughout 
our country, and, indeed, beyond its 
borders. His frequent contributions to 
the literature of the profession, his active 
and influential participation in pro 
fessional and other organizations caicu- 
lated to advance the cause of enlightened 
jurisprudence, to promote Law Reform 
and to secure a better, more efficient, 
and more merciful administration of jus 
tice among men, have justly earned the 
gratitude and appreciation of his breth- 
ren in the profession. Nor can I omit 
to mention the important contribution 
to the permanent literature of the law 
which he has made in his most valuable 
work upon evidence, a monument of 
industry, learning, and discrimination, 
which has become a vade mecum to 
almost every lawyer in extensive prac 
tice.” 
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Pennsylvania Honors Great Federal Judges 


In the presence of a distinguished 
gathering of men of national affairs, 
judges, lawyers, and laymen, the tablet 
erected to the memory of the late Chief 
Justice John Marshall, and nine por- 
traits of Associate Justices of the United 
States Supreme Court and Judges of 
the minor federal judiciary, were un- 
yelled with appropriate ceremonies in 
the United States Circuit Court of 
Appeals at Philadelphia Nov. 25. The 
ceremonies were opened by Justice Lur- 
ton, who presided. The first of the exer- 
cises was the presenting of the Marshall 
tablet by John Cadwalader on behalf 
of the Philadelphia and Pennsylvania 
Bar Associations. Appropriate addresses 
were made by those presenting the other 
portraits. Afterward an historical address 
was given by Hon. Hampton L. Car- 
son, former Attorney-General of Pennsyl- 
vania, and historian of the United States 
Supreme Court, on the subject, “A 
Historical Review of the Sources of 
Federal Jurisdiction; the Origin, Organi- 
zation, and History of the Federal Courts 
Constituting the Third Circuit.” 

Mr. Carson described with the vivid- 
ness of the accomplished historian the 
part played by the third circuit in the 
formation and growth of the federal 
judicial system, and instanced many 
tases arising in this circuit which have 
great historical significance. He quoted 
Chancellor Kent’s meaty remark that 
law reports are worthy of being studied 
wen by scholars of taste and general 
literature as being authentic memorials 
of the business and manners of the age in 
which they were composed. We quote 
the following paragraph from his ad- 
dress: 


“IT confess to a feeling akin to awe 
vhen I contemplate the manner in 
which for a century and a quarter the 
Federal Judges have, with rare excep- 
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tions, upheld the independence of the 
bench, a doctrine which it cost our Eng- 
lish sires six centuries of struggle to 
acquire, which is secured by the tenure 
of good behavior, which is safe from 
the odium of appointing boards and 
commissions and licenses and privileges 
which sullies the ermine by the blight 
of suspicion, whether just or unjust, and 
which the State Judges, through no 
fault of their own, are obliged to face 
under unwise constitutional provisions, 
lest the power be abused in other hands; 
that independence which knows no fear, 
which is no respecter of persons, which 
cringes to no Government officer, which 
quakes at no hurricane of popular 
clamor, which knows nothing about 
the parties but everything about the 
cause, which does nothing for the sov- 
ereign, nothing for a patron, but every- 
thing for justice, which dreads no conse- 
quences save the stings of conscience for 
violated duty, which pronounces judg- 
ment as it is given to finite human under- 
standings to see the law; that indepen- 
dence which is the most precious jewel 
in the people’s treasure chest, which 
dissipates by its light the darkness of 
ignorance, and which gives assurance 
that never will a sober, righteous, and 
self-respecting people with a full knowl- 
edge of its value, permit the measureless 
abomination and the unspeakable sacri- 
lege of the judicial recall.” 


Dean Bruce now on the Bench 


Andrew Alexander Bruce was sworn 
in as Justice of the Supreme Court of 
North Dakota Nov. 1. As Dean of 
the law school of the University of 
North Dakota Justice Bruce has long 
occupied a prominent position in the 
law-teaching profession, and his articles 
contributed to legal journals have shown 
him to possess unusual powers of keen 
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and independent analysis. The state 
honors itself by elevating to the bench 
a man who is a jurist in the true sense 
of the word, “‘in a day when lawyers are 
many and jurists are rare.” 

Justice Bruce’s appointment followed 
the resignation of Chief Justice Morgan, 
who has been in ill hea th for the last 
couple of years. This gives Judge 


Spalding the position of Chief Justice 
on account of seniority. 


Two Great Law Libraries 

A statement recently made that the 
Elbert H. Gary Library of Law at North- 
western University “is undoubtedly the 
most remarkable institution of its kind 
in the whole worid” is disputed by 
Librarian John H. Arnold of the Har- 
vard Law School Library, not with a 
view of lessening the importance of the 
Gary Library, but because of his desire 
“to call attention to the fact, perhaps 
not generally known, of the great growth 
and value of the Harvard Law Library.” 

Writing in the Boston Transcript, 
Mr. Arnold says: 

“During the past year this [the Har- 
vard| library has acquired the Olivart 
collection of international law, doubtless 
the most remarkable collection on this 
subject in the world. Our assistant 
librarian has just returned from Europe, 
after a remarkably successful search of, 
not modern Continental law, which is 
easily obtained, but of the old books in 
the various branches, getting as early 
editions as possible. We shali have 
added during the year upwards of 20,000 
volumes to our coilection, and it is safe 
to say that, on Jan. 1, 1912, the library 
will contain at least 150,000 volumes. 

“Now, bigness is not a test of quality, 
but I think we can modestly say that in 
quality we have no fear of comparison 
with any law library in this country or 
abroad. . . . In this connection, I would 
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quote what Professor A. V. Dicey ¢ 
Oxford University had to say of our og} 
lection in his article in the Contemporay 
Review of November, 1899, on ‘Th 
Teaching of English Law at Harvar' 
I quote his words: ‘The Law Scho 
forms a sort of University within th 
University. Its library constitutes th 
most perfect collection of the legd 
records of the English people to 
found in any part of the English-speak. 
ing world. We possess nothing like it iy 
England. In the library at Harvard you 
will find the works of every English and 
American writer on law; there stand not 
only all the American reports —and 
these include, as well as the reports of 
the federal courts, reports from every 
one of the forty-five states of the Union 
— but also complete collections of our 
English reports, of our English statutes, 
and of the reports and statutes of Eng. 
land’s colonies and possessions. Neither 
in London nor in Oxford, neither at the 
Privy Council nor at the Colonial office, 
can one find a complete collection, either 
of American or even, astounding as the 
fact sounds, of our Colonial reports.’ 

“IT may add that it is my belief that 
no library in this country contains 9 
full a collection of the reports and statutes 
of the Dominion of Canada as ours. 
It is possible that the Library of Parlia- 
ment at Ottawa may have a more com- 
plete collection. I am credibly informed 
that our collection of modern Anglo- 
American law, international law, Roman 
and Civil law, ecclesiastical law, juris: 
prudence and philosophy of law, and 
Anglo-American legal history far sur- 
passes the collection in the Gary 
Library.” 

That the library recently presented by 
Judge Elbert H. Gary to his alma mater 
is truly a remarkable library may, how- 
ever, be seen from a bulletin describing 
it in detail. The library is said in this 
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bulletin to comprise the following eleven 


collections: 

Modern Anglo-American Law — Includes the 
modern law as contained in statutes, current 
session laws, decisions, digests, treatises, 
collections of leading cases, and journals of 
the United States, of England, of Ireland, and 

of Canada; official copies of all the briefs and 
records filed in cases before the Supreme Court 
of the United States. 

Modern Continental Law— Now numbers 
some 12,000 volumes of the law of the twenty- 
three European countries, as contained in 
statutes, decisions, journals, and treatises, is 
more comprehensive in scope than any other 
collection in the United States. This collec- 
tion is particluarly valuable to lawyers having 
a foreign clientage. It is in constant use by 
counsel from every part of the United States. 

International Law — Numbers nearly 3,000 
volumes, and includes a large quantity of 
printed material relating to American, to 
British, and to Continental Diplomacy. 

Ancient, Oriental. Primitive, and Mediaeval 
law— Includes the Hindu, Mohammedan, 
Hebrew, Babylonian, Egyptian, Greek, Chinese, 
Japanese, and sundry other systems, as well as 
the medieval European materials. It numbers 
14,000 volumes. 

Roman and Civil Law — Numbers 2,500 
volumes, including the library of the late Moritz 
Voigt, of Leipzig, Germany, and contains many 
rare volumes. 

Ecclesiastical Law Numbers 1,500 volumes, 
containing a selection of the most useful texts, 
commentaries, and journals. 

Jurisprudence and Philosophy of Law— 
Numbers 700 volumes, and includes all the 
important American, English, German, French, 
Italian, and Latin texts on this subject. 

Criminal Law and Criminology — Now num- 
bers over 2,000 volumes. 

Anglo-American Legal History — Will include 
material relating to English Historical Legal 
Literature, complete sets of Colonial session 
laws (mostly reprints), revisions, contemporary 
and modern treatises on the laws of the colonies, 
and all other available material related to the 
history of the development of the common law 
in England and the United States. This collec- 
tion now numbers about 2,500 volumes. 

Latin-American Laws — Will include collec- 
tions of the laws of Mexico, the Central Ameri- 
can and the South American States, following 
the arrangement in the Gary Collections of 
Modern Continental Law; that is, a collection 
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of the codes, ordinances, decisions of the Su- 
preme Court, of the most important treatises, 
and of the leading law journals. Thus far the 
volumes installed number 1,500, and will be 
increased as rapidly as the material can be 
acquired. 

Legal Bibliography— Numbers some 500 
volumes and pamphlets, covering all topics and 
countries. 


The ACcNamara Trial 


The McNamara trial at Los Angeles, 
after costing the state what is estimated 
as about $200,000, came to an end Dec. 1, 
when James B McNamara pleaded guilty 
to murder in the first degree and John J.. 
McNamara to that of dynamiting the 
Llewellyn Iron Works at Los Angeles. 
The trial began on Oct. 10. 

The defense fought for delay. They 
raised the question of the legality of J. J. 
McNamara’s extradition in the Cali- 
fornia courts; they moved for the quash- 
ing of the indictments on the ground that 
the grand jury was biased; they de- 
manded a new judge. Clarence S. Dar- 
row, their counsel, exhausted every pos- 
sible technicality in his fight for his 
clients, but could not prevent their final 
arraignment on Oct 11. Then the prose- 
cution announced its intention of try- 
ing the two prisoners separately, and 
elected to take first the case of James B. 
McNamara, the younger brother, who 
is accused of having been the more active 
partner in causing the actual explosions. 
He was placed on trial for the death of 
Charles J. Haggerty, a machinist, who 
was one of the twenty-one killed in the 
Los Angeles Times explosion. 

Though the trial has come to an end 
before even the case for the prosecution 
has been opened, it will long be remem- 
bered in legal annals for the extraordi- 
nary length to which the process of the 
choice of a jury was carried. After 
seven weeks of continuous sessions only 
eight jurors had been finally selected, 
and the proceedings seemed intermin- 
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able. It was noticeable that the defense 

rom the very beginning chose its 
tactics on the assumption that labor was 
on trial, and in their questioning of 
talesmen they insisted in inquiring into 
the views that each man held on trade- 
unionism and the open shop. 


An Ohio Disbarment 


In the Circuit and District Court of 
the United States for the Northern dis- 
trict of Ohio, Charles A. Thacher was 
disbarred on five charges of professional] 
misconduct in a decision rendered by 
Federal Judge Killits on Nov. 11. 
Thacher had already been disbarred by 
the Supreme Court of Ohio. The chief 
charge was that of criminal libel com- 
mitted against Judge Morris of the Court 
of Common Pleas. The Court carefully 
distinguished between the right of faii 
criticism of judges and judicial candi- 
dates, and the abuse of that right. In 
an extended opinion Judge Killits said: 

“That an elector, be he an attorney 
or not, has the right to refer to the 
record of a judge who is a candidate 
for argument against his re-election 
and may publicly criticise such candi- 
date’s fitness for the position is too 
plain to be disputed. The right to do 
so becomes a duty when in the judg 
ment of such elector the unfitness of 
the candidate may be shown from his 
record. In the exercise of this privi- 
lege, the elector has the plain right 
to his own viewpoint, whereon he may 
stand with all the safeguards of free 
citizenship. This position is so palp- 
ably consonant with our institutions 
that to advance it would seem to be 
supererogation, were it not for the 
fact that it has been assiduously mis- 
represented, to the distress of many 
credulous souls all over the United 
States that the Supreme Court of Ohio 
held to the contrary and that judges 


The Green Bag 


were, in their view, immune frog 

criticism. .. . 

“Is it not easy to see that any asger. 
tion that a court is derelict in its duty 
to the whole people is bound to lesgey 
in some degree that respect of the 
people for their courts which is essential 
to their usefulness and authority? 4 
charge that a judge shows hiniself ty 
be unfit for his exalted position involve 
in some measure loss of regard for the 
place he occupies. Undoubted!y it js 
often necessary to make such a charge 
for the purpose of removing an unfaith. 
ful officer, and the risk that judicial 
authority might be weakened hereby 
must be taken; but no lawyer, it seems 
to us, who possesses sufficient apprecia- 
tion of what it involves to be an officer 
of a court of justice to deserve the 
confidence of a court and be useful 
thereby to his clients would venture to 
deliberately deceive and mislead the 
public as in this instance. 

‘“The right to criticise judicial candi- 
dates, whether upon their judicial record 
or not, is not involved in this situation. 
The right respondent is contending for 
is the right to employ his professional 
standing in deliberate libel. In order 
to work out personal feeling and he 
claims the right, although to exercise 
it as he would involves a loss of respect 
for and a lowering of the proper in- 
fluence of the very courts in which he 
undertakes to serve his clients. In our 
judgment, this conduct and the indif- 
ference and unconcern still shown by 
respondent to its character exhibit a 
fatal lack of appreciation of the func- 
tions and ethics of the office which he 
would hold at the bar.” 


Bar Associations 


California. —In his annual address 
to the California Bar Association, which 
held its second annual meeting Nov. 
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13-15, at Sacramento, President Lynn 
Helm of Los Angeles, speaking on the 
subject of ‘“Our Progressive Judiciary,” 
devoted most of his time to the recall 
measure recently adopted by the people 
of the state. So menacing will the new 
privilege become, he declared, that the 
people will repent of their acceptance of 
it and find relief in going “back to the 
Constitution.” 

The Committee on Criminal Law and 
Procedure recommended that the con- 
stitutional amendment providing for a 
three-fourths jury verdict in criminal 
cases, which was killed by the last 
session of the Legislature, and the other 
amendment providing for prosecuting 
attorneys being granted the right to 
comment on the refusal of an accused 
to testify, also killed in the last Legis- 
lature, be resubmitted to the legis- 
lators for adoption. The committee was 
instructed to report to the executive 
committee for further action at the next 
annual convention, which will be in 
time for the next regular session of 
the Legislature. 

The delay in proceeding with the 
McNamara trial in Los Angeles was 
criticized in an address on “The Rela- 
tion of Bench and Bar to Each Other,” 
delivered by Justice Albert G. Burnett 
of the Appeilate Court. “There is 
something radically wrong with our 
administration of the law,” he said, 
“when it takes several months to im- 
panel a jury, and especially with the 
prospect that after this mental and 
physical contest is concluded the guilt 
or innocence of the defendants will 
receive considerably less attention than 
many other wholly extraneous matters.” 

An address by John Currey, Chief 
Justice of the California Supreme Court 
from 1864 to 1868, and now aged ninety- 
seven years, which was read for him by 
James A. Gibson of Los Angeles, made 


a brief argument against the constitu- 
tionality of the judicial recall amendment. 

A resolution urging amendment of the 
primary law so as to take the judicial 
candidates out of reach of partisan 
indorsement was carried after consider- 
able discussion. 

A striking feature of the meeting was 
a defense of the recall of judges by Gov- 
ernor Johnson, in reply to President 
Lynn Helm and other speakers. He 
showed plainly that he did not like the 
stand taken by members of the associa- 
tion. Governor Johnson also outlined 
his policies with regard to simplification 
of the statutes for the government of 
municipalities, changes in the Australian 
ballot laws, amendments of the direct 
primary, the referendum and initiative, 
the eight-hour law for women, and 
changes in criminal procedure. 

Kansas. — At the annual meeting of 
the Kansas State Bar Association to be 
held Jan. 30, 1912, President Harry B. 
Hutchins of the University of Michigan 
is to deliver the annual address. 


Oregon. — Declaring that it was not 
to the credit of the legal profession to 
be so far behind the times in reform of its 
methods of judicial procedure in an age 
when there is a general awakening in 
many fields to the need of reform, Judge 
Charles H. Carey, in a speech before the 
Oregon State Bar Association, attacked 
the delays and shortcomings in the 
administration of criminal and civil law. 
“T would have the court aim at ultimate 
justice, irrespective of anything in the 
pleadings, or anything omitted from 
the pleadings,” he said. “I would have 
the court take the evidence offered by the 
parties, but not be confined to this source 
of information.” 

The annual meeting of the associa- 
tion was held at Portland Nov. 21-22. 
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W. T. Slater, the retiring president, dis- 
cussed the uncertainties of the judicial 
amendment to article 7 of the state 
constitution. 

Mr. Slater’s address was followed by 
the reading and discussion of a paper on 
“What Changes Should Be Made in 
Our Judicial System?’’ by ex-Justice of 
the State Supreme Court Will R. King. 
Most important of the changes sug- 
gested were the creation of a circuit 
court in every county, and the creation 
of an intermediate appellate court, with 
provision for the enlargement of this 
and the Supreme Court to guarantee 
swift dispatch of business. 

On the second day Harold Preston of 
Seattle spoke on workmen’s compensa- 
tion. Mr. Preston drafted the present 
employers’ liability law for the state of 
Washington. 

Committees from the State Bar Asso- 
ciation and from the Multnomah Bar 
Association wil, be appointed to confex 
for the discussion of the question of 
admission to the bar. The general opin- 
ion expressed at the meeting was that 
admission to the bar is too easy under 
the existing system of examination. 

The following officers were elected: 
M. L. Pipes, president; C. J. Schnabel, 
treasurer; W. L. Brewster, secretary; 
the vice-presidents being Clarence 
Reams, J. W. Hamilton, Charles L. 
McNary, J. B. Bleland, F. J. Taylor, 
G. W. Phelps, E. N. Hartwick, L. A. 
Johnson, W. H. Brooke, Colon R. Eber- 
hard, D.R. Parker, and Henry L. Benson. 


South Carolina.— Judge Alton B. 
Parker of New York, has accepted an 
invitation to deliver the address at the 
annual banquet of the South Carolina 
State Bar Association on the evening of 
Jan. 19, 1912. The annual meeting takes 
place on Jan. 18-19, the annual ban- 
quet coming on the night of the 19th. 


Vermont. — At the third annual meg. 
ing of the Vermont Bar Association 
Montpelier on Nov. 7, Judge James yy, 
Tyler of Brattleboro delivered the annyg 
address, speaking on the Temple jg 
London. He advocated the teaching of 
the rudiments of law in the schools of 
the country. If a law student has the 
funds he should by all means take , 
course in a law school. Lacking funds 
study in an office is the next best thing. 

Congressman D. J. Foster delivered 
the principal address, his subject being 
“International Arbitration.”” Othe 
speakers were F. D. Thompson, Barton, 
on ““The Supreme Court’; W. H. Tay. 
lor, Hardwick, on ““The Superior Judge”: 
Aiex Dunnett, St. Johnsbury, on “The 
United States Court in Vermont’: 
George Young, Newport, “Report from 
American Bar Association’’; Levi Smith, 
Burlington, ‘“‘Class of 1911.” 

The following officers were elected: 
president, R. E. Brown of Burlington; } 
vice-presidents, C. C. Fitts of Brattle. 
boro, J. G. Sargent of Ludlow, and F.G. 
Fleetwood of Morrisville; secretary and 
librarian, J. H. Mimms of Burlington; 
treasurer, E. M. Harvey of Mont 
pelier; board of managers, Charles D. 
Watson of St. Albans, H. C. Shurtleff of 
Montpelier, Charles L. Button of Middle 
bury, Max L. Powell of Burlington. 


Miscellaneous 


Capital punishment is not to be re 
stored in Rhode Island, the Legislative 
Committee on the Revision of the 
Criminal Laws declining to recommend it. 
The demand for its resumption was made 
soon after the slaying of a merchant if 
Pawtucket by a highway robber. The 
proposition was strongly opposed by 
leading citizens of the state, including 
Ex-Chief Justice John H. Stiness. 
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The Ohio constitutional convention 
will begin Jan. 1 in Columbus. Many 
important questions will be brought up, 
including the initiative, the referendum, 
the recall, and the possible repeal of 
the local option system of regulating 
the liquor traffic. The last constitutional 
convention in Ohio was held in 1873-74. 
More than half of the 119 delegates are 
pledged in writing for the initiative and 
referendum. The business interests of 
the state are in favor of the classifica- 
tion of property for purposes of taxation. 
The matter came up during the last 
constitutional convention, the proposal 
being defeated. 


According to Governor O’ Neal of Ala- 
bama, the evil of lynching may be 
prevented by a simple remedy — the 
punishment of sheriffs. He said recently: 
“At present, in Alabama, a sheriff, for 
permitting a prisoner to be taken from 
a jailand put to death or mobbed, may, 
on the instance of the governor, be 
impeached by the Supreme Court. This 
provision has been so effective in pre- 
venting violence against suspects or 
convicted men, in prison or jail, that 
such violence has practically ceased. 
My predecessor secured the impeach- 
ment of the most popular sheriff Mobile 
ever had because he permitted a prisoner 
to be taken from a jail and lynched, 
although the lynched man was a mur- 
derer.”” 


“From a lawyer’s standpoint, the 
majority of judges are competent men,”’ 
said Dr. Woods Hutchinson, recently, in 
Chicago. ‘‘That is just the point. A 
lawyer's education is narrow and he 
becomes a precedent worshipper out in 
practice. As a magistrate he doesn’t 
know the conditions that he deals with 
every day. He makes decisions that 
touch closely industrial conditions, and 


he never has seen them. He looks at 
everything from the standpoint of the 
law, and the law he gets from a lot 
of dusty books. Before a man could 
go on the bench I would make him stay 
weeks and months in the hospitals, in- 
sane asylums, the slums, in the society 
of the ‘400,’ everywhere, looking for the 
causes of things. Then, having acquired 
a knowledge of man, he would make a 
good judge. There ought to be a Su- 


preme Court, but it should have no power 
to annul laws under any pretext.” 


A report submitted by the Com- 
mittee on Judicial Procedure of the 
Philadelphia Law Association, which has 
for some time past had under con- 
sideration the subject of delay in the trial 
of causes in the county courts, contains 
some comparisons of the time it takes 
to reach a case for trial in different 
cities. In Philadelphia that time is 
from one to three years, but after a 
case is ordered on the list another year 
passes before it comes to trial. In New 
York the time it takes a case for trial 
is from one and one half to two years in 
ordinary cases to three to six months in 
cases preferred by law. In Brooklyn the 
period is from one and one half to two 
years. In Chicago, about three months 
in the municipal court and one year in 
the county courts. In St. Louis, from 
three to six months. In Boston, from 
six months to two years. In Baltimore, 
from four to eight months. In Cleve- 
land and Buffalo, one year. In San 
Francisco, thirty days. In New Orleans, 
two to five months. 


The New York Society of Medical 
Jurisprudence at its annual meeting, 
held Nov. 13, voted its disapproval 
of the proposed abolishment of the 
defense of insanity in murder cases, 
recommended by a committee of the 





56 


New York State Bar Association. The 
vote stood 25 to 16. Unconstitutionality 
and inhumanity were two objections 
that were offered against the change. 
Too much lawmaking was another. The 
committee making‘the report had been 
asked to consider what attitude the 
society should assume toward proposed 
changes in the law providing for a ver- 
dict of “guilty but insane”’ in criminal 
cases and limiting the right of alleged 
insane persons to the repeated issuance 
of writs of habeas corpus. 


Obituary 

Cox, John F.— The Speaker of the 
Pennsylvania House of Representatives, 
John F. Cox, died at his home in Home- 
stead, Pa., Nov. 6. He was born in 
1852, in Mifflin township, and attended 
Westminster and Mt. Union Colleges, 
graduating from the latter institution. 


Dryden, John F.— Ex-United States 
Senator John F. Dryden of New Jersey, 
President of the Prudential Insurance 
Company of America, died Nov. 24. 
Ex-Senator Dryden went to Newark, 
N. J., in 1873, when he was thirty-four 
years old, with the purpose of founding 
an insurance company to deal in indus- 
trial risks. He amassed a fortune esti- 
mated at $50,000,000. 


Komura, Jutako. — Baron Komura, 
who died at Tokyo Nov. 22, was gradu- 
ated from Harvard Law School in 1878, 
receiving the first degree ever given by 
that institution to a Japanese student. 
His legal education was partly continued 
with studies in the office of the late ex- 
Attorney-General Davenport of New 
York. 


Moore, L. W. — Judge L. W. Moore, a 
prominent member of the Texas Bar 
Association, former Congressman, and 
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an advocate of conspicuous ability, dig 
at La Grange, Tex., Oct. 29. 


Riker, Samuel. — Samuel Riker, ap. 
tired lawyer, died Nov. 19, in New Yok 
City. He first gained prominence jg 
1859, when he was concerned in the 
construction of the will of William Jay, 


Robinson, William C.— The dean of 
the law school of the Catholic Univer. 
sity of America at Washington, D. C, 
Professor William C. Robinson, was 
stricken with apoplexy Nov. 7. He 
was seventy-seven years old, and on 
time dean of the law school of Yak 
University. He was a noted writer of 
legal works. 


Russell, William Hepburn. — \Villiam 
Hepburn Russell, who died Nov. 21, 
practised law in New York City, wrote 
legal articles and compiled a digest of 
United States Supreme Court Reports 


Williams, James.— James Williams, 
D.C.L., Fellow of Lincoln College, Ox- 
ford, and All Souls Reader in Roman 
Law, died Nov. 3, in his sixtieth year. 
He was a frequent contributor to the 
Law Magazine and Review, and wrote 
over one hundred legal articles for the 
Encyclopedia Britannica. Besides his 
legal writings, which included an edition 
of the Institutes of Justinian with a 
commentary, he wrote “Dante as 4 
Jurist,”’ ““A Lawyer's Leisure,’’ ‘‘Brief- 
less Ballads,’ and ‘“‘The Oxford Year.” 
Yale University had given him the 
honorary degree of LL.D. 


Wright, Carroll.— A leader of the 
Iowa bar, Carroll Wright passed away 
at Colorado Springs Oct. 28. He had 
been counsel for the Rock Island Rail- 
road and prominent in Des Moines. He 
had served several terms on the Board 
of Regents of the State University. 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the ee and the reprehensible is perhaps nowhere 
securing professional publicity. 
That certain forms of advertising by lawyers are entirely proper will be readily 
conceded, if the word ‘advertising’ be taken in its dictionary sense of “‘making known 
by a public notice.” —Law Notes, November, 1909. 
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ROYAL A. GUNNISON 
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District of Columbia Washington 


JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 
England London 
RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 
References in the United States: Bank of New York, 
United States Fidelity and Guaranty Company 
England: Union of London & Smith’s Bank 
Cables: ‘Rubinstein, London” 


England 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


iurence Pountney Lane, Cannon Street, E. C- 
Threefold London.”’ Western Union Code. 
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Florida Tampa 

JOSEPH W. FRAZIER 

Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 


Suite 6-7-8 Hampton Block 


Illinois Chicago 
MILLER & SMITH 
Practice in all State and Federal Courts 
Suits against United States. 
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| West Virginia 


Patent Litigation. | 


Massachusetts 
ACHORN & BATES 
Attorneys-at-Law 
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906-908 Kimball Building 
Edgar O. Achorn Sanford Bates 


Minneapolis 
DODGE & WEBBER 
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New York Life Building 


Minnesota 








Paterson and Passaic 
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Lawyers 
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New York 
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Philadelphia 
CARR, BEGGS & STEINMETZ 
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Maine Portland 
HARRY L. CRAM 
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CHARLES MORRIS HOWARD 
Attorney-at-Law 
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